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Preface 



IN a government of law rather than of men, a knowledge of 
the law is not only desirable but necessary for intelligent 
citizenship. Any increase, therefore, of the means of ac- 
quiring legal knowledge is in the direction of public service. 
Sociology is revealing human society as a social organism, with 
inter-related and mutually dependent members, governed by 
law in its broadest sense. 

€L The law deals with man in all his relations except those 
strictly social or religious. No one today can live outside the 
law any more than he can outside the atmosphere. As an in- 
strument in the hands of society, the law is becoming the most 
potent agency in the reform of the social order. 

€L But apart from this value of the law as part of a liberal 
education, is the fact that a knowledge of the law may be a means 
of livelihood, or may be used in connection with almost every 
form of business. The profession of the law has always 
attracted the best and ablest men in the race, and its repre- 
sentatives fill the highest positions in State and Nation. It has 
long been classed among the learned professions and indeed 
has been clothed with a degree of mystery, and its knowledge 
regarded as in some way beyond the layman. We do not have 
to go back to the early history of Rome and the Twelve Tables 
for an illustration of the jealousy with which the knowledge of 
the law has been guarded in the past. In our own country, in 
early Virginia, we find that in 1682 one John Buckner was 
arrested for publishing the laws of Virginia, and news of his 
grave offense was transmitted to the king who issued an order 
that the thing must not occur again. 

€L Today, however, all this is changed and at least in this 
country the laws are not only published by private persons but 
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by the States, and given the largest and widest distribution. 
Moreover, the universal education and enlightenment of the 
people has made the law now an accessible and intelligible sub- 
ject. No country in the world has a larger number of legally- 
trained men than the United States. Of this number many are 
engaged in the practice of the law as a profession, but perhaps 
a larger number are engaged in commercial and mercantile 
pursuits using their legal knowledge in the advancement of 
their business. The heads of many of the large corporations 
of the country today are former lawyers. All this goes to show 
that the law is becoming a practical branch of study. 

€L It is to meet this need and to provide ample material for 
legal acquisition to both the student of law and to the la3rman 
shrewd enough to appreciate the value of law in business stairs 
that this Library of American Law and Practice has been pre- 
pared. The different treatises composing the Library have 
been written by some of the ablest lawyers and law teachers 
in the country. In every case the effort was made, and it is 
believed successfully made, to secure as a writer an author of 
special knowledge in the subject. The writers represent men 
prominent in the profession and in the work of teaching law in 
all parts of the country, and the Library has thus been kept» as 
far as practicable, free from considerations of local law, the 
object being to give to the student a knowledge of those prin- 
ciples of the law prevailing in all parts of the country. Each 
writer has been permitted to develop his subject and to treat it 
substantially in his own way. No Procrustean bed has been 
applied to authors. If, therefore, there should be found in a 
particular article a topic appropriately touched upon in another 
article, it is hoped that such repetition will not be found un- 
profitable reading. It is believed that the contents of these 
volumes will give to students who master and digest them the 
elements of a sound legal education, and to the layman a safe 
guide in the routine of business matters wherein ordinary 
questions of law may enter. 
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MINING LAW 



INTRODUCTION 

The subject of this article is that branch of American 
mining law relating to those States and Territories of the 
United States in which the business of searching for and 
mining the valuable mineral deposits upon the public do- 
main is, or has been, carried on. 

Some of the States, as Alabama, Michigan, Minnesota, 
Missouri, and Wisconsin have been, by statute, excepted 
from the operation of the Federal mining laws. In the 
thirteen original States and in Texas, the land being owned 
by the States, there never was any national public domain. 

On the other hand, even in cases where the land contain- 
ing the mineral deposit has passed from public to private 
ownership, it may still be subject in certain particulars to 
the operation of Federal mining law because of certain 
peculiar incidents hereinafter mentioned of the rights ac- 
quired under that law. 

The States, Territories, and possessions comprising lands 
at present affected by the laws under consideration are: 
Alaska, Arizona, Arkansas, California, Colorado, Idaho, 
Montana, Nevada, North and South Dakota, New Mexico, 
part of Oklahoma, Oregon, Utah, Washington, Wyoming, 
and the Philippine Islands; the latter, however, are the 
subject of a special and complete mining-law statute, dif- 
fering in some important particulars from the law appli- 
cable elsewhere. 

To compress anything like a complete treatise on Ameri- 
can mining law, even under the limitations above defined, 
within the compass of an article of this character, would 
be quite impossible. Few, if any, branches of the law of 
real property, present such a variety of complex questions 

Copyright, 1911i, &y American School of Oorreapondence. 1 
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a MINING LAW 

or have furnished occasion for so much diflScult and expen- 
sive litigation and such diverse judicial decisions as that 
which is the subject of this article. It will be attempted 
to give only a brief outline: 

(1) Of the origin and growth of the system. 

(2) Of mining claims and the means and methods of in- 
itiating, acquiring, and holding possessory rights in 
mineral lands and the right of mining the same with- 
out patent. 

(3) Of obtaining patents for mineral lands. 

(4) Special statutory incidents of the ownership of min- 
eral lands containing veins or lodes, viz, what are 
commonly called extra-lateral rights. 

(5) Mining laws of Philippine Islands. 

Concerning the order in which the foregoing topics have 
been placed, since, in any given instance, the conditions 
out of which what are known as ** extra-lateral rights** 
arise, necessarily precede the acquisition of patent, it might, 
perhaps, be expected that these topics would be presented 
in the same order, but the arrangement here adopted has 
been found, on the whole, more convenient. 

While a previous general acquaintance at least, with the 
statutes and conunon-law principles relating to the acqui- 
sition, ownership, and disposition of non-mineral land and 
with the general scheme adopted by the government for 
the disposal of the public lands, is essential to anything 
like a fair comprehension of the various matters above 
outlined, and especially to an apprehension of the differ- 
ences in respect of these matters, between the laws relating 
to mineral lands and mineral rights and those relating to 
non-mineral lands, it is obvious that in the preparation of 
this article, such previous acquaintance must necessarily 
be assumed. 
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CHAPTER I 

ORIGIN AND GROWTH OF THE SYSTEM OF AMER- 
ICAN MINING LAW 

§ 1. Sources of the Law. The sources of the system of 
mining law are three, viz, (1) The rules and regulations 
of mining districts and the customs of miners adopted and 
followed by the miners themselves; (2) Statutes enacted 
by the mining States and Territories; and (3) Statutes 
enacted by Congress. These will be briefly considered in 
their order. 

RULES AND REGULATIONS AND CUSTOMS OF MINERS 

Like all systems of law applicable to specific subjects, 
mining law had its origin in the necessities and exigencies 
of a peculiar situation. This has been so graphically set 
forth by one who may justly be regarded as the most com- 
petent authority in the world, that no better statement of 
the facts would be possible. 

In delivering the opinion of the Supreme Court in a 
leading case,^ Mr. Justice Field said : 

*'The discovery of gold in California was followed, as is 
well known, by an immense immigration into the State, 
which increased its population within three or four years 
from a few thousand to several hundred thousand. The 
lands in which the precious metals were found belonged 
to the United States, and were unsurveyed, and not open, 
by law, to occupation and settlement. Little was known 
of them further than that they were situated in the Sierra 
Nevada mountains. Into these mountains the immigrants 
in vast numbers penetrated, occupying the ravines, gulches, 
and canons, and probing the earth in all directions for the 
precious metals. Wherever they went, they carried with 
them that love of order and system^ and of fair dealing 
which are the prominent characteristics of our people. In 

1 Jennison v. Kirk, 98 U. 8. 453 (457, 458). 
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every district which they occupied they framed certain rules 
for their government, by which the extent of ground they 
could severally hold for mining was designated, their pos- 
sessory right to such ground secured and enforced, and 
contests between them either avoided or determined. These 
rules bore a marked similarity, varying in the several dis- 
tricts only according to the extent and character of the 
mines; distinct provisions being made for different kinds 
of mining, such as placer mining, quartz mining, and mining 
in drifts or tunnels. They all recognized discovery, fol- 
lowed by appropriation, as the foundation of the possessor's 
title, and development by working as the condition of its 
retention. And they were so framed as to secure to all 
comers, within practicable limits, absolute equality of right 
and privilege in working the mines. Nothing but such 
equality would have been tolerated by the miners, who were 
emphatically the lawmakers, as respects mining upon the 
public lands in the State. The first appropriator was every- 
where held to have, within certain well-defined limits, a bet- 
ter right than others to the claims taken up; and in all 
controversies, except as against the government, he was 
regarded as the original owner, from whom the title was to 
be traced. '* 

And again, in another important case,^ the same learned 
judge said : 

** Previously to the Act of July 9, 1870, 16 Stat, at L. 217, 
Congress imposed no limitation to the area which might 
be included in the location of a placer claim. ^ This, as well 
as every other thing relating to the acquisition and con- 
tinued possession of a mining claim, was determined by 
rules and regulations established by miners themselves. 
Soon after the discovery of gold in California, as is well 
known, there was an immense immigration of gold seekers 
into that territory. They spread over the mineral regions 
and probed the earth in all directions in pursuit of the 
precious metals. Wherever they went, they framed rules 
prescribing the conditions upon which mining ground might 
be taken up ; in other words, mining claims might be located 
and their continued possession secured. Those rules were 
so framed as to give to all immigrants absolute equality of 
right and privilege. The extent of ground which each 

2 St. Louis S. & B. Co. V. Kemp, 104 U. S. 636 (650). 
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might locate, that is, appropriate to himself, was limited, 
so that all might, in the homely and expressive language 
of the day, have an equal chance in the struggle for the 
wealth there buried in the earth. 

**The rules and regulations originally established in Cali- 
fornia have, in their general features, been adopted through^ 
out all the mining regions of the United States. They were 
so wisely framed and were so just and fair in their opera- 
tion that they have not, to any great extent, been interfered 
with by legislation, either State or national. In the first 
mining statute, passed July 26, 1866, 14 Stat, at L. 251, they 
received the recognition and sanction of Congress, as they 
had previously the legislative and judicial approval of the 
States and Territories in which mines of gold and silver 
were found. That Act declared, and the declaration was 
repeated in a subsequent statute, that the mineral lands 
of the public domain were free and open to occupation and 
exploration by all citizens of the United States, and by 
those who had declared their intention to become such, 
subject to such regulations as might be prescribed by law, 
and subject also, Ho the local customs or rules of miners 
of the several mining districts,* so far as the same were not 
in conflict with the laws of the United States.'* 

These passages are classics in the history of American 
mining law. They were penned by one who bore perhaps 
a more active and eflScient part in making that history than 
any other single individual. 

The extraordinary wisdom and fairness of the rules, 
regulations, and customs adopted by the early California 
miners, have been the subject of universal commendation 
by all who have had occasion to speak or write of them. 
They exhibit a most admirable example of true democratic 
government. They constitute the foundation of the present 
system and have justly been called the American Common 
Law of Mining.^ Their extreme simplicity is significantly 
illustrated by one which provided that where a placer loca- 
tion had been made upon ground which, because of too 
much water, could not be worked according to the district 
rules, possession might be temporarily held by the deposit 
of a pick, shovel, or bar. 

8 King y. Edwards, 1 Hont. 235. 
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While the importance of these rules and cnstoms as an 
existing fundamental source of mining law has been greatly 
diminished by State and national legislation covering the 
subject, they still possess a distinct value, not only his- 
torically but because of the recognition accorded them by 
such legislation, and the mining districts as locally organ- 
ized and named frequently still furnish a geographical or 
territorial locus in the description of mining claims in con- 
veyances and other formal documents* Their records also, 
though in many instances crude and imperfect, are often 
essential to a complete history of title to mining claims 
and even where the District organization has been aban- 
doned, statutory provision has been made for their pres- 
ervation among the county records. 

By the Act of Congress of May 10, 1872,* the binding 
force of these customs, rules, and regulations, when not in 
conflict with local and congressional legislation, is expressly 
recognized. 

STATUTES ENACTED BY THE MINING STATES AND TERRITORIES 

The Supreme Court of California, within whose boun- 
daries the discovery of gold had been made in 1848, took 
early occasion to assert the ownership of the new State of 
the precious metals therein, claiming that upon the acqui- 
sition of that territory from Mexico the title to such metals 
passed to the United States in trust for the future State 
and that upon the admission of the latter, such title at once 
vested in her by virtue of her sovereignty.^ But this claim 
was definitely abandoned and the ownership by the United 
States of the mineral contained in the land on the same 
basis as its ownership of the land itself, fully recognized 
by the same court in a learned, illuminating, and important 
opinion rendered in 1861 by Chief Justice Field in a later 
case,® in which, indeed, it was said that the former decision 
upon this point was **not required for the disposition of the 
case'^ — in other words, was mere dictum. 

4 Rev. Stat. J J 2319-2324. 
B HickB V. Bell, 3 Cal. 219. 
e Moore v. Smaw. 17 CaL 199. 
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Another point of great importance decided in the case 
last mentioned is that the United States **have uniformly 
regarded its patents** (issued for land, whether mineral or 
non-mineral) **as transferring all interest which they could 
possess in the soil and everything embedded therein or 
connected therewith. . . . Whenever they have re- 
served the mineral from sale or other disposition, it has 
only been by reserving the lands themselves. It has never 
been the policy of the United States to possess interests in 
land in connection with individuals.** 

The real importance of this declaration will appear when 
we come to consider the effect of Federal legislation upon 
the acquisition and ownership of mining lands. Not only 
has this declaration by Justice Field of the ownership by 
the United States of the minerals in all lands belonging to 
the public domain been generally accepted as a correct 
statement of the law, but in the organic acts of the several 
Territories and in what are called the enabling acts for the 
admission of new States, formed out of the public domain, 
such ownership is declared as fundamental. 

Indeed, the unqualified ownership by the United States 
of all valuable minerals in the lands belonging to the public 
domain is now fully established by judicial decisions and 
from the general grants of public lands made by the gov- 
ernment from time to time to the States, mineral lands are 
usually expressly exempted. 

The rights of the States and Territories, however, to make 
general laws governing the location and possession of min- 
ing claims and possessory rights therein so far as not in 
conflict with the laws of the United States, is recognized 
by various congressional enactments, and most of the min- 
ing States and Territories have in fact enacted more or less 
complete mining codes supplemental to Federal legislation. 
These, however, only affect possessory rights. The ultimate 
title and sovereignty being in the United States, patents 
for the land including the mineral — in fee — can only be 
obtained from the United States and according to the 
method and under conditions prescribed by Congress. 
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STATUTES OF THE UNITED STATES 

The principal legislation by the United States on the 
subject of mines is comprised in the following statutes : 

(1) Act of February 27, 1865, Sec. 9 (Rev. Stat., Sec. 910). 

(2) Act of July 26, 1866,^ Sec. 5 (Eev. ^tat.. Title XXXII, 
Chapter 6, Sec. 2318). 

(3) Act of July 9, 1870, amending the last-mentioned 
statute. Those of its provisions which have been re- 
tained are now embodied in the Eevised Statutes. 

(4) Act of May 10, 1872, entitled, *'An Act to promote 
the development of the mining resources of the United 
States.'* 

This statute, with the retained provisions of the 
Acts of July 26, 1866, and July 9, 1870, just referred 
to, are now embodied in Title XXXII, Chapter 6, of 
the Revised Statutes, and constitute the main body 
of the congressional legislation upon the subject. 

(5) Act of March 3, 1873, (Rev. Stat., Sees. 2347-2352), 
providing for the entry of coal lands. 

(6) Act of June 3, 1878, (20 S. L., 88, U. S. Comp. St. 
1901, 1528), authorizing citizens of certain States and 
Territories to fell and remove timber on the public 
domain for mining and other purposes. See also Act 
of March 3, 1891, Sec. 8 (26 S. L. 1099). 

(7) Act of June 3, 1878, (20 S. L. 89), an Act for the sale 
of timber lands on surveyed public lands in certain 
States, in the first section of which it is provided that 
lands valuable chiefly for stone may be sold on the 
same terms as timber lands. 

(8) Act of August 4, 1892, (27 S. L. 348) , an Act to author- 
ize the entry of lands chiefly valuable for building 
stone, under the placer mining laws. The second sec- 
tion of this act strikes out the limitation in the Act 
last above mentioned to certain States therein named, 
and makes it applicable to all ** public land States *\ 

7 In the Bev. Stat, and bj some text writers, the date of this Act is given as 
July 4; for what reason I have been nnable to discover. (W. E. C.) 
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(9) Act of February 11, 1897, providing for location of 
oil lands under placer mining laws. 

(10) Act of January 31, 1901, providing for location of 
saline lands under placer mining laws. 

(11) The following Acts extend various provisions of the 
mining laws of the United States to Alaska. 

Act of June 6, 1900 (31 S. L. 321). 

Act of June 13, 1902 (32 S. L. 385). 

Act of June 6, 1900 (31 S. L. 658), coal lands. 

Act of April 28, 1904 (33 S. L. 525), coal lands.® 

Act of May 28, 1908, coal lands. 

(12) Act of July 1, 1902 (32 S. L. 697). 

This is the Act providing a temporary government 
for the Philippine Islands and comprises a complete 
mining code for the Philippines. 

This Act was amended February 6, 1905 (33 S. L. 
692). 

(13) Act of March 3, 1909, relating to coal deposits on agri- 
cultural land. 

(14) Act of June 22, 1910, relating to coal deposits on 
agricultural land. 

In addition to the foregoing, various amendments to the 
statutes have been enacted from time to time, and to all 
these should be added numerous rules and regulations 
adopted by the Land OflSce of the Department of the 
Interior. 

These statutes, rules, and regulations are collated so that 
they may be readily found and referred to in various gen- 
eral treatises and handbooks upon the subject of mining 
laws.® 

8 Pierces Code, S! 1050-1054. 

• Very convenient ones are Morrison's Mining Bights (latest ed.) and 
Costigan on Mining Law. 
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CHAPTER n 

METHODS OF ACQUIRING AND HOLDING RIGHTS 
IN MINERAL LANDS 

§ 2. Mining Claims— Veins, or Lodes and Placers. It is 

perhaps not easy to give an exact definition of the term 
** mining claim'*, and yet it is so frequently used by miners 
that some definition would seem to be necessary. It has 
been said by some courts and text writers that it is used 
to designate an unpatented location as distinguished from a 
patented location, called by contrast a **mine**, but it is 
doubtful if this distinction will bear the test of experience. 
The following may perhaps be regarded as a fairly cor- 
rect working definition : 

**A specific portion of land containing valuable mineral 
deposits, appropriated and held as such according to law 
for mining purposes, with all the incidents which the law 
attaches thereto.** 

Prior to patent, a mining claim is spoken of as a ** loca- 
tion** to indicate that it is held under what are sometimes 
called ** locative rights**; the word *' location** being used 
to designate both the act of appropriation and the thing 
appropriated. 

By the universal custom of miners, and by law, mining 
claims are of two kinds: placers and lode claims. The 
distinction seems to have arisen in California, where the 
earliest discoveries of gold were in the form of loose de- 
posits, in the beds of streams, of particles of gold and of 
more or less disintegrated pieces of rock containing gold. 
These were called ** placers**, a Spanish word. Where the 
gold was contained in a mass of rock in the place where 
nature originally deposited it, between other masses of 
rock, such deposits were called veins or lodes. 
10 
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The United States statutes have materially enlarged and 
qualified this distinction. See. 2320 of the Revised Stat- 
utes speaks of ** mining claims upon veins or lodes of quartz 
or other rock in place bearing gold, silver, cinnabar, lead, 
tin, copper, or other valuable deposits ^^ and declares that 
a ''mining claim may equal but shall not exceed 1,500 feet 
in length along the vein or lode, but no location of a mining 
claim shall be made until the discovery of the vein or lode 
within the limits of the claim located, etc/' 

By Sec. 2329 it is provided as follows : 

''Claims usually called placers, including all forms of 
deposits excepting veins of quartz or other rock in place, 
shall be subject to entry and patent under like circumstances 
and conditions and under similar proceedings as are pro- 
vided for vein or lode claims. '* 

These, of course, must be accepted as statutory defini- 
tions of the two kinds of mining claims, but however simple 
they may seem to the uninitiated, these definitions have 
given rise to a good deal of perplexity, diflference of opin- 
ion, and consequent litigation. It is perhaps safe to adopt 
the definition of a *'lode'^ or "vein'* quoted approvingly 
by the Supreme Court of the United States, in a leading 
case^ from the charge to the jury given by Judge Hallett 
on the trial of the case, viz: 

"A body of mineral or mineral-bearing rock within de- 
fined boundaries in the general mass of the mountain. In 
this definition the elements are the body of mineral or 
mineral-bearing rock and the boundaries; with either of 
these things well established, very slight evidence may be 
accepted as to the existence of the other. A body of min- 
eral or mineral-bearing rock in the general mass of the 
mountain, so far as it may continue unbroken and without 
interruption, may be regarded as a lode, whatever the 
boundaries may be. In the existence of such body, and 
to the extent of it, boundaries are implied. On the other 
hand, with well-defined boundaries, very slight evidence of 
ore within such boundaries will prove the existence of a 
lode. Such boundaries constitute a fissure, and, if in such 

1 Iron Silver Mining Co. v. Cheesman, 116 U. 8. 529 (533). 
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fissure ore is found, although at considerable intervals and 
in small quantities, it is called a lode or vein/* 

Elsewhere Mr. Justice Field in speaking of a lode had 
said: 

**It is an alteration of the verb lead, and whatever the 
miner could follow expecting to find ore was his lode. We 
are of opinion, therefore, that the term, as used in the 
Acts of Congress, is applicable to any zone or belt of min- 
eralized rock lying within boundaries clearly separating 
it from the neighboring rock/*^ 

Further on in the case above cited from the Supreme 
Court, the opinion gives this definition of the words *'in 
place *^ 

** Excluding the wash, slide, or debris on the surface of 
the mountain, all things in the mass of the mountain are 
* in place'.'* 

What forms of mineral deposit are to be classified as 
"placers'*, is a question which has never been definitely 
settled. It is one upon which there still exists apparently 
considerable difference of opinion, at least in its applica- 
tion to certain minerals. The earliest operations in Cali- 
fornia were upon gold placers. The Act of 1866 made no 
reference to placers. Sec. 2329 Eev. Stat., above quoted, 
was originally Sec. 12 of the Act of July 9, 1870, and the 
very numerous attempts which from time to time have 
been made to appropriate various forms of mineral deposits 
under the provisions of the mining laws, have given much 
importance to their proper classification. 

Concerning some kinds of deposits the classification has 
been settled by statute. By the Building-Stone Act, lands 
chiefly valuable for building stone are classed with placers. 
By the Act of February 11, 1897, lands containing petro- 
leum or other mineral oils and chiefly valuable therefor, 
and by the Act of January 31, 1909, lands containing salt 
springs or deposits of salt in any form, and chiefly valuable 

s Eureka M. Co. t. Bichmond M. Co.^ 4 Sawyer 302, also 323. 
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therefor, are so classed. Under the rulings of the Land 
Department, deposits of alum, soda, sulphur, kaolin or fire 
clay, borax, auriferous cement, marble, mica, salt, gypsum, 
limestone, and phosphate are classed as placers. 

Deposits of asphalt seem to have occasioned some contro- 
versy. In one case^ a controversy arose between a placer 
location upon a deposit of asphalt and later lode locations 
made over it. The court held that the issue was to be deter- 
mined by the form of deposit, and since the deposit was 
found in place in a fissure, held it to be a lode, notwith- 
standing its non-metallic character. The Land Department 
ruling is to the same effect.* 

Mr. Morrison' intimates some doubt as to the correctness 
of these rulings, in which doubt the writer concurs. It 
cannot be regarded as authoritatively settled until the point 
has been definitely passed upon by the Supreme Court. 
Mr. Morrison further says: 

**The TJ. S. Mining Acts make an arbitrary division of 
all minerals into two classes, to wit: lodes and placers. 
All deposits of (metallic) minerals in place are called, when 
located, lode claims and all deposits of other minerals, in 
place, or not in place, are placers.*^ 

Another very able writer® expresses the opinion that the 
idea that only metallic deposits in place are lodes, is 
unsound. The importance of the question and the fact that 
it involves a general definition of one of the subjects of 
American Mining Law, leads the writer to suggest some 
considerations which seem to him to support Mr. Morri- 
son *s view. 

Sec. 2329 Eev. Stat, has already been quoted. It defines 
placers, in general terms, as ** including all forms of de- 
posit, excepting veins of quartz or other rock in place *\ 

Sec. 2333 Eev. Stat., providing for the case of an appli- 
cation for patent by one in possession of a placer claim and 

« Webb V. Am. Asph. Co., 157 Fed. 203. 
4 35 L. D. 652. 

B Morrison, Mining Bules, (13 ed.) 210. 
Costigan, Am. Mining Law 135^ note 90. 
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14 MINING LAW 

also a vein or lode included within its boundaries, contains 
the requirement that, ** where a vein or lode, such as is 
described in Sec. 2320, is known to exist within the bounda- 
ries of a placer claim '^, an application for patent for the 
latter which does not include one for the vein or lode claim 
also, shall be construed as a conclusive waiver of any right 
to the latter. Here, it will be noticed, is a sharp differentia- 
tion between a *' placer^* and a ''vein or lode^^ as described 
in Sec. 2320. 

In construing the meaning of this very statute (Sec. 
2333), the Supreme Court in a case^ in which a bill had 
been filed to cancel certain patents alleged to have been 
obtained upon the false representation ''that the land 
embraced by them was placer mining ground and contained 
no veins or lodes of quartz or other rock bearing gold or 
silver or other metaP*, said, after quoting at length Sec- 
tions 2329 and 2333: 

"By the term placer claim as here used, is meant 
ground within defined boundaries, which contains mineral 
in its earth, sand, or gravel ; ground that includes valuable 
deposits not in place, that is, not fixed in rock, but which 
are in a loose state and may in most cases be collected 
by washing or amalgamation without milling. 

"By veins or lodes, as here used, are meant line or 
aggregations of metal embedded in quartz or other rock 
in place. The terms are found together in the statutes 
and both are intended to indicate the presence of metal 
in rock. Yet a lode may and often does contain more than 
one vein.** 

The question at issue was whether or not, at the time 
of the application for a patent for the ground as "placer**, 
certain veins or lodes subsequently discovered were known 
to exist, and in view of the fact that the opinion in the 
case was written by a jurist so thoroughly familiar with 
the history of mining litigation and the various controver- 
sies arising therefrom as Mr. Justice Field, the use of the 
word "mineral** in the paragraph defining placer claims, 

7 U. S. V. Iron Silver Min. Co., 128 U. 8. 673. 
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and the word **metaP* in that defining veins or lodes, must 
be regarded as significant of a distinct purpose to so differ- 
entiate the two kinds of claims. 

Moreover, it will be noted that Sec. 2333 expressly refers, 
for its definition of *'a vein or lode*^ to Sec. 2320, viz, 
** veins or lodes of quartz or other rock in place bearing 
gold, silver, cinnabar, lead, tin, copper or other valuable 
deposits.** 

Here it will be observed that in the enumeration of thd 
various kinds of ** quartz or other rock in place** constitut- 
ing the statutory ** veins or lodes**, only those are included 
which are metalliferous, and in accordance with the famil- 
iar rule of **ejusdem generis'^ (of the same kind), it must 
be held that the ** other valuable deposits** are thereby 
limited to those of the same kind.® 

§ 3. Right of Exploration for and Appropriation of Val- 
uable Mineral Deposits. Prior to the statute of February 
27, 1865 (Rev. Stat. Sec. 910), there appears to have been 
no express congressional sanction of the right of the miner 
to enter upon and take possession of any part of the public 
domain for the purpose of extracting valuable minerals 
therefrom. 

Technically, therefore, everyone who did so was a tres- 
passer and though the government did not think it expe^ 
dient to interfere, but silently acquiesced in and perhaps, 
in some instances, even gave indirect encouragement to 
this use of the public domain, the rights of the miner in 
and to what he called his mining claim were in law merely 
such as attach to the possession, and since the actual own- 
ership of the property was in the United States, in case of 
controversy concerning the possession of the property or 
concerning conflicting rights or interests therein, embar- 
rassing questions might arise, wherefore it was provided 
by the statute just referred to as follows: 

**No possessory action between persons in any court of 
the United States, for the recovery of any mining title, 
or for damages to any such title, shall be affected by the 

« Eeiche v. Smythe, 13 WalL 162. 
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fact that the paramount title to the land in which such 
mines lie is in the United States, but each case shall be 
adjudged by the law of possession.'^ 

Obviously, however, the recognition afforded by this 
statute to the claims of the miners was indirect and incom- 
plete. Shortly afterwards, the statute of July 26, 1866, 
was enacted, which embodied a somewhat crude and imper- 
fect code of mining rules and regulations, designed to pro- 
vide a method by which miners could acquire a specific 
right to explore and occupy and acquire title to veins or 
lodes of quartz or other rock in place bearing gold, silver- 
cinnabar, or copper. This statute, however, has been super- 
seded by the statutes of 1870 and 1872 herein above men- 
tioned, and only one section thereof has been retained in 
the Revised Statutes, Section 2318, viz: 

*'In all cases lands valuable for minerals shall be reserved 
from sale except as otherwise expressly directed by law.'' 

The first section of the Statute of May 10, 1872, appears 
in the Revised Statutes, Sec. 2319, as follows: 

**A11 valuable mineral deposits in lands belonging to 
the United States, both surveyed and unsurveyed, ire 
hereby declared to be free and open to exploration and 
purchase and the lands in which they are found to occu- 
pation and purchase by citizens of the United States and 
those who have declared their intentions to become such, 
under regulations prescribed by law and according to 
the local customs and rules of miners in the several min- 
ing districts, so far as the same are applicable and not 
inconsistent with the laws of the United States." 

The phrase in the foregoing paragraph — ** under regula- 
tions prescribed by law" — ^would seem to refer to regula- 
tions prescribed by the legislatures of the respective States 
and Territories and possibly also to those prescribed by the 
U. S. Land Department. 

Two important phrases in these two statutes seem to 
demand a moment's attention, viz: In Sec. 2318, ** Lands 
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valuable for minerals'* are the subject of legislation. In 
Sec. 2319, **A11 valuable mineral deposits in lands belong- 
ing to the United States, both surveyed and unsurveyed, 
and the lands in which they are found** are the subject of 
legislation. 

What is meant by the terms ** valuable for minerals** and 
** valuable mineral deposits**? Of course, one general pur- 
pose of these provisions was to withdraw from agricultural 
entry and sale lands thus described. And in one case® it 
was expressly declared by the Supreme Court that it was 
plain, from a consideration of the legislation of Congress, 
that *'no title from the United States to land known at the 
time of sale to be valuable for its minerals of gold, silver, 
cinnabar, or copper can be obtained under the preemption or 
homestead laws or the town-site laws, or in any other way 
than as prescribed by the laws specifically authorizing the 
sale of such lands.** The court did not, however, deter- 
mine the meaning of the terms ''valuable for minerals** 
and ''valuable mineral deposits** any further than to de- 
clare that these referred to conditions known at the time 
of the sale. 

In general terms, it may be said that upon unsurveyed 
lands at least, the discovery of mineral matter sufficient in 
kind, quality, and quantity to lead the miner on in the 
expectation of receiving a fair reward for his labors and 
expenditures would satisfy the demands of the statute 
under consideration, and justify the miner in regarding 
it as land open to appropriation and purchase by him as 
mineral land; but, that in case of controversy between him- 
self and some prior appropriator of surveyed lands for agri^ 
cultural purposes, the burden would be upon him to show 
that the land was more valuable for mining than it was for 
agriculture. 

§ 4. Location of Vein or Lode Claims. The initial pro- 
ceeding in the appropriation of a vein or lode claim for 
mining purposes, whether it is designed to hold it by what 
is sometimes called "locative possession** (that is, posses- 

» Deffeback v. Hawke, 115 U. S. 392 (404-5). 
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sion under the provisions of the statute) only, or to ulti- 
mately acquire the fee-simple title by patent from the gov- 
ernment, is a location of a particular piece of ground in the 
manner prescribed by the United States and the local stat- 
utes, rules, and regulations. 

The first requisite for a valid location of a vein or lode 
claim is *' discovery**; a term which has in mining acquired 
a somewhat technical meaning, and yet, perhaps, only so 
far technical as concerns its direct and immediate applica- 
tion to the particular subject. When it is said that the first 
requisite to a valid location of a vein or lode is *' discov- 
ery**, the real meaning is that a vein or lode must be dis- 
covered, that is, found. The statutory provision. Rev. Stat. 
Sec. 2320, is as follows: **No location of a mining claim 
shall be made until the discovery of the vein or lode within 
the limits of the claim located.** 

Nevertheless, it is true that if a location be made before 
and, therefore, without any discovery, but it followed by 
a discovery in the discovery shaft before any adverse rights 
have accrued, the subsequent discovery cures the original 
defect and validates the claim. Still, too much stress can- 
not be laid upon the necessity of a valid discovery, not only 
as a vital statutory requirement, but because such discovery 
of itself gives title to the vein or lode during the period 
allowed by law for the completion of the location and 
record, which, when properly made, relate back to the date 
of the discovery. 

The discovery must be of a **vein or lode** within the 
limits of the location; it is not complete until the vein itself 
is discovered. The mere presence of detached fragments 
of mineral bearing rock or ** float,'* as it is sometimes 
called, is not sufficient. These fragments often roll down 
the hillside, having been detached by erosion or disintegra- 
tion from an outcrop or ledge higher up on the side of the 
hill. They often furnish valuable indications and guidance 
to the experienced prospector, but for obvious reasons their 
presence does not constitute the presence or proof of a vein 
or lode. What is meant by these words has already been 
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sufficiently considered. If what the miner discovers is rock 
in place, containing sufficient indications of valuable min- 
eral to induce him to go on with his work in the reasonable 
expectation of finding pay ore, this may be said to be a 
discovery, and if followed up diligently, the miner will be 
protected in his possession until he qan do the necessary 
work and perform the other acts necessary to complete the 
location.^** 

The next step in the making of a location is the posting 
of a notice of claim. This is not required by the Federal 
statute, and the requirements vary in different localities. 
Whatever they may be, care should be taken to comply 
with them strictly. The Federal statute^^ does, however, 
require that all records of mining claims shall contain cer- 
tain statements, and as such records quite commonly follow 
the language of the location notice and, indeed, are in 
many States duplicates thereof, these statutory require- 
ments should be followed. The contents prescribed by the 
statute are: 

(1) Name of locator. 

(2) Date of location. 

(3) Such a description of the claim located, by reference 
to some natural object or permanent monument, as will 
identify the claim. 

The first and second need no special comment or explana- 
tion. The requirements of the third are, perhaps, not so 
obvious. 

What is a ** natural object or permanent monument*' 
such as the statute requires? The framers of the statute 
certainly did not suppose that miners prospecting the wil- 
derness for ** mineral'* would possess either such instru- 
ments or such skill as would enable them to **tie up** their 
claims, as a surveyor might, by taking bearings of and dis- 
tances to neighboring mountain peaks or conspicuous rocks, 
though these may be and often have been used by miners 
for descriptive purposes in making their locations. Boul- 
ders, trees (especially if in any way peculiar, as, for in- 

10 Erhardt v. Boaro, 113 U. S. 537. n Bev. Stat. 2324. 
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stance, twin or donble trees), neighboring shafts, promi- 
nent posts firmly fixed in the ground, even the comers of 
a neighboring claim have been held sufficient. A good gen- 
eral rule is, **Get the best'^; select at least two such objects, 
and make and record as careful measurements as possible 
from the discovery shaft to the monument, giving also the 
general direction as nearly as possible. K trees or posts 
are selected, they should be blazed on the side toward the 
claim. 

In some of the States it is prescribed that the notice shall 
also contain the name of the lode — ^the number of feet in 
length claimed on each side of the discovery shaft — and 
the number of feet in width claimed on each side of the 
vein or lode; it would be well, therefore, to insert these 
items. However, the only safe way is to ascertain the 
requirements of each particular locality and be guided abso- 
lutely by them in framing the notice carefully. This notice 
is usually posted at the point of discovery, but must, at all 
events, be placed where it would be most likely to be seen 
by other prospectors. 

In this connection, one essential point for consideration 
is the size of the claim and the relation of its lines to the 
discovery. As to this the Federal statute provides that 
**it may equal but shall not exceed 1,500 feet in length 
along the vein or lode, and that it shall not extend more 
than 300 feet on each side of the middle of the vein at the 
surface, nor shall any claim be limited by any mining regu- 
lation to less than 25 feet on each side of the middle of the 
vein at the surface** (with certain exceptions not necessary 
to be noted here). It is further provided that the end lines 
of each claim shall be parallel to each other." This last 
provision is imperative and one of exceeding importance. 
Equally important* is the requirement that the claim shall 
be laid ** along** (not across) the vein or lode.^^ 

The requirement that the notice shall state *'the number 
of feet in length claimed on each side of the discovery 

"Bev. Stat. 2320. 

18 Argentine M. Co. v. Terrible M. Co., 122 U. S. 478. 
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shaft*', obviously permits the locator in selecting his 
ground to embrace in his location that which he considers 
best adapted to his purposes, with primary regard to **the 
course of the vein or lode'' so far as he may then be able 
to determine it, and so far, also, as his choice may not have 
been limited by prior existing locations. With these con- 
ditions in mind, therefore, and subject thereto, he may lay 
out and bound his claim with the *' discovery" at any point 
on (or about) the line joining the centers of the two parallel 
end lines. These end lines will, of course, be laid across 
the course of the vein (so far as that can be ascertained), 
usually, but not necessarily at a right angle therewith and 
with their centers as nearly as possible at **the middle of 
the vein at the surface" so as to secure as much ground 
as possible on either side of the line joining them. This, 
it will be noted, involves the right of the locator, subject 
to the conditions mentioned, to divide the 1,500 feet in 
length on each side of the discovery as he thinks best, so 
that as laid out, the discovery shaft may be co-incident 
with the center of either end line or, as above stated, at 
any intermediate point on the line.^* In giving the direc- 
tion of the various lines and bearings, it is generally neces- 
sary to refer to the points of the compass — so many feet 
northerly, southerly, etc., but from obvious necessity these 
directions are always interpreted liberally. 

Another step in the making of a location prescribed by 
the Federal statute is that it **must be distinctly marked 
on the ground so that its boundaries can be readily traced." 
This is usually done by the erection of posts. The statutes 
of some of the States require at least six stakes or posts, 
one at each of the four comers and one either in the center 
of each side line or in the center of each end line. In other 
localities nine posts are required, one at the point of dis- 
covery, one at each comer, and one at the center of each 
side line and each end line, and it is usual to mark these 
stakes or posts in such a way as to indicate their relation 

14 For diagram of an ideal location and comments thereon, see Costigan, 
Am. Min. Law. 422. 
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to the claim, that is, northeast comer stake, north end cen- 
ter stake, etc. 

The next step is the sinking of a discovery shaft. In 
some of the States this is not prescribed by statute, but in 
most of the mining-law States and Territories there must 
be something in the way of a discovery shaft or equivalent 
work done to complete the location such as an open cut, 
cross cut, tunnel, or adit. The depth and size of this dis- 
covery excavation are not always prescribed, but in most 
of the States the prescribed depth is ten feet and the size 
should at all events be sufficient to mark it distinctly as a 
shaft and not as a mere hole in the ground. In some of 
the States the time for sinking and completing the discov- 
ery shaft is prescribed by statute; where this is not done a 
reasonable time would be allowed. 

The next step is the recording of the location notice in 
some local office. In the early days this was done by filing 
a copy or duplicate of the location notice or certificate, as 
it was sometimes called, with the recorder of the mining 
district; now, however, it is usual to make the record in 
the office of the register of deeds of the county, although 
this also is governed by local statutes and regulations. 

When all these things have been done as prescribed by 
law, the location is said to be complete, and in most of the 
mining States and Territories ample time is given for their 
performance and in the absence of a prescribed period, 
reasonable time is allowed. 

In the consideration of these various statutes and rules 
and regulations, it must always be borne in mind that they 
were made for the practical government and use of miners 
and not of engineers or surveyors and geologists ; that the 
miner is often an illiterate and uneducated man, and that 
his work, especially that which involves any writing, is apt 
to be crude and imperfect; his materials also are likely to 
be few and often of a very inadequate kind ; his notice may 
be scrawled with a piece of charcoal upon a shingle or the 
cover of a box and may sometimes be difficult to decipher. 
Courts have always, therefore, been disposed and justly, 
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to extend the utmost liberality consistent with a reasonable 
compliance with the law to the performance of these vari- 
ous steps, provided it can be seen that they were taken 
in good faith. Instances are not wanting, however, where 
locations have been declared invalid for lack of definiteness 
in the description. It is quite common and desirable, as 
soon as practicable after the location is made, to proceed 
with the excavations along the vein or lode, so as to dis- 
cover its true longitudinal course, and also to ascertain 
whether there are any other veins or lodes crossing its 
course within the same location. It is best also to have 
a regular survey made of the claim and the boundaries and 
description thereof changed accordingly and an amended 
description and notice made and recorded. This is provided 
for by statute in some localities, and there would seem little 
doubt that it may in all cases be done where no interven- 
ing rights have accrued, but such proceeding is one requir- 
ing the very greatest care and especially the most careful 
observance of local statutes and rules. 

§5. Placer Locations. The first requisite to a valid 
placer location is the same as that required for a valid 
lode location, viz, discovery, and is just as essential. There 
must be such a discovery of mineral as to give reasonable 
evidence that the ground is valuable for placer mining. 

The discovery, however, must of course be in accordance 
with the character of the deposit, which, as has already been 
said, differs essentially from that in veins or lodes. The 
prospector looking for placer gold examines and excavates 
the drift, gravel, or other matter forming the bed of the 
stream or ground which he is prospecting, and having by 
the methods familiar to placer miners washed out and 
eliminated from a panful or shovelful of the material all 
gravel, sand, and other like matter, looks to see if there are 
left in his pan any particles of gold, or ** colors*^ as the 
miner calls them; if he finds any in suiBcient quantity to 
justify further exploration, he may be said to have made 
a discovery. These particles of gold range in size from 
specks so minute as hardly to be discernible to the naked 
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eye, to larger or smaller aggregations of gold, called nug- 
gets. In the ease of valuable deposits other than gold, 
which by law may be located as placers, the character and 
extent of the discovery would be governed by the character 
of the deposit. 

Remembering that the principal object of a discovery 
shaft upon a vein or lode is to disclose the existence of 
the vein or lode of rock in place bearing mineral and to 
define as far as possible the course of the lode, it is obvious 
that no such reason exists for the sinking of a shaft upon 
a placer claim and, in fact, no such shaft is necessary, al- 
though suflScient excavation should be made to show the 
actual existence of a valuable deposit. 

Under the Statute of 1872 (Rev. Stat., Sec. 2331), the size 
of a claim that may be located is limited to twenty acres 
to each individual or person, a corporation being reckoned 
as a person, but an association of persons may locate in 
common and claim not exceeding one hundred and sixty 
acres in all. When such a location is made of one hundred 
and sixty acres, it is reckoned as a single claim and but one 
discovery is necessary. It has generally been considered 
that the use of the names of merely nominal parties in the 
location of placer ground is an unsafe proceeding which 
would not stand the test of judicial decision. In one case^*^ 
it was held that where three persons in the employ of a 
corporation located sixty acres, the location was good only 
to the extent of twenty acres. 

By the same statute last mentioned it is provided that 
where placer claims are upon surveyed lands and conform 
to legal subdivisions, no further survey or plat shall be 
required, and that all placer mining claims located after 
May 10, 1872, shall conform as near as practicable with 
the government system of public land surveys, and the 
rectangular subdivisions of such surveys, but that where 
they cannot be conformed to legal subdivisions, survey and 
plat shall be made as on unsurveyed lands. 

In the earlier history of this statute the requirement 

15 Gird V. CaL OU Co., 60 Fed. 531. 
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that the claim should conform as near as possible with 
the rectangular subdivisions of the public lands was largely 
disregarded by the Land Office, and patents were allowed 
in such shape as to enable the claimant to include the beds 
of streams or other advantages gained by conforming to 
the irregular contour of the ravines and gulches in which 
these claims were generally found or located. The later 
practice, however, demands a much more strict compli- 
ance with the statute, so much so that even where the claim 
is upon unsurveyed land, the tendency is to require it to 
be made in rectangular shape. 

While it might seem that in cases where the claim was 
located in conformity with the public survey of the land, 
it would not be necessary to mark the boundaries of the 
location upon the ground in any other way than by refer- 
ence to such survey, the safer and, perhaps, the only safe 
practice, is to mark the boundaries of the location similarly 
to those of a lode location, that is, by proper stakes or 
posts. The object of this requirement, as in the case of 
veins or lodes, is to give warning to other prospectors of 
the existence and extent of the claim, and to enable them 
readily to find and to test its boundaries upon the ground. 
As said by the Supreme Court of California,^® the mere 
reference to the corners and boundaries of public surveys 
would give little information to the ordinary prospector. 

These stakes should, as in the case of lode claims, be 
substantial posts or monuments sunk in the ground at each 
comer of the claim, but no center stakes are required since 
there is no vein or lode whose course or width it is neces- 
sary to mark. Either the stake at the point of discovery 
or some of the angle stakes should also be tied up to some 
natural object or permanent monument, as in the case of 
a lode claim. 

Of course, where a placer location is made upon the bed 
of a stream or upon any other deposit of gravel, drift, etc., 
the claim will be so laid in reference to the relative length 
and breadth thereof as to include as much as possible of 

10 White V. Lee, 78 CaL 593. 
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the ground supposed to contain the valuable deposit, al- 
though the experienced miner will also take into considera- 
tion — and a very important consideration it is in gold 
placer mining — ^the facilities for getting water upon the 
claim, because the methods of placer mining are such as 
to demand very liberal use of water for the purpose of 
washing out the gravel and drift in which the gold is found, 
and leaving the latter in such condition that it can most 
readily be gathered up by the miner. A description of 
the different methods of accomplishing this would, per- 
haps, hardly be appropriate to this article. 

Another essential step to placer location is the posting 
of a location notice, the requirements for which differ in 
different localities. In some States and Territories they 
are governed by district rules, in others by statute. In 
Morrison^s Mining Rights (13 ed., pp. 218-222) will be 
found a valuable collation of references to these various 
rules and regulations, and also a table showing the number 
of feet necessary to include any desired number of acres 
in the shape of a square or parallelogram. 

The location notice should be posted at the point indi- 
cated by the local rule, and where no such rule exists it 
should be at some point where actual work is shown, and 
where it will be conspicuous and readily discernible by 
other prospectors. The location being made and notice 
duly posted, the location certificate should be recorded, as 
in the case of a lode claim, and the same observations as 
to amending the description of the claim and the location 
notice and certificate will apply as were made in reference 
to lode claims. It should be noted as an important require- 
ment of a proper location notice and certificate, that the 
former shall contain the date of discovery, while the latter 
shall contain the date of location. Such is the specific 
requirement in Colorado, and the practice would be a safe 
one to observe in other States and Territories. 

§ 6. Tunnels. By Section 2323 of the Revised Statutes 
it is provided that where a tunnel is run for the develop- 
ment of a vein or lode or for the discovery of mines, the 
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owners of such tunnel shall have the right of possession 
of all veins or lodes within 3,000 feet from the face of 
such tunnel on the line thereof, not previously known to 
exist, discovered in such tunnel, to the same extent as if 
discovered from the surface; and locations on the line of 
such tunnel of veins or lodes not appearing on the sur- 
face, made by other parties after the commencement of 
the tunnel, and while the same is being prosecuted with 
reasonable diligence, shall be invalid; but failure to prose- 
cute the work on the tunnel for six months shall be con- 
sidered as an abandonment of the right to all undiscovered 
veins on the line of such tunnel. 

By the term **face of such tunneP' in the above statute 
is meant the first working face formed in a tunnel ; it sig- 
nifies the point at which the tunnel actually enters cover, 
and it is from this point that the 3,000 feet are to be 
counted.^^ Strictly speaking a tunnel is not a mining claim, 
although it has sometimes been inaccurately called one. 
The Supreme Court of the United States has held that a 
tunnel is a means of exploration *4n the hope of finding 
a mineral vein. When one is found, he (the tunnel owner) 
is called upon to make a location of the ground containing 
that vein, and thus creates a mining claim, *'^® but such 
mining claim must be located upon the surface. 

What is meant by the words in the statute **on the line 
thereof* has been a subject of some doubt. The Land 
OflSce formerly construed it to mean the width thereof, 
but no more; that is, that the tunnel owner had no rights 
beyond or on either side of the vertical planes defining 
the width of the tunnel. The Supreme Court, however, 
has held that whenever in the course of running the tun- 
nel a lode is reached, the tunnel owner has a right to treat 
the point at which the lode is reached as ** discovery*' and 
to make a location along that vein or lode of 1,500 feet, 
either by dividing that length on either side of the discov- 
ery or by taking it all in either direction from the discov- 

iT L. O. Bules and Reg. on Mining. Approved May 21, 1907, Eule 16. 
18 Creede Co. v. Uinta Co., 196 U. S. 337. 
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gj.y 19 rpjj^ location should be made upon the surface of 
the ground at the summit of a line drawn perpendicular 
to the point of discovery in the tunnel, in the same manner 
as a location made upon a discovery from the surface.^® 

Land Office Rule 17 prescribes certain tilings to be done 
to make a complete location of a tunnel; these should be 
strictly complied with. Under this rule, proper notice of 
the tunnel location should be given by erecting a substan- 
tial post, board, or monument at the face or point of com- 
mencement thereof, upon which should be posted a notice 
giving the names of the parties claiming the tunnel right; 
its actual or proposed course or direction; the height and 
width thereof, and the course and distance from such face 
to some permanent well-known objects in the vicinity by 
which to fix and determine the locus in the manner pre- 
scribed for surface locations; and at the time of posting 
such notice they shall, in order that miners or prospectors 
may be able to determine whether or not they are within 
the lines of the tunnel, establish the boundary lines thereof, 
by stakes or monuments placed along such lines at proper 
intervals, to the terminus of the 3,000 feet from the face 
or point of commencement of the tunnel, and the lines so 
marked will define and govern as to the specific boundaries 
within which prospecting by others for lodes not previously 
known to exist is prohibited, while work on the tunnel is 
being prosecuted with reasonable diligence. 

By Rule 18, a full and correct copy of such notice of 
location, defining the tunnel claim, must be filed for record 
with the mining recorder of the district, to which notice 
must be attached the sworn statement or declaration of 
the owners, claimants, or projectors of such tunnel, set- 
ting forth the facts in the case; stating the amount ex- 
pended by themselves and their predecessors in interest 
in prosecuting work thereon; the extent of the work per- 
formed, and that it is bona fide their intention to prosecute 
work on the tunnel so located and described with reason- 

i» Enterprise M. Co. ▼. Rico Aspen Co., 167 U. S. 108. 
20 Campbell v. EDet, 167 U. S. 116. 
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able diligence for the development of a vein or lode, or for 
the discovery of mines, or both, as the case may be. 

While, as already stated, whenever in ranning the tunnel 
a lode or vein is stmck which the owner desires to locate, 
he should do so by surface location thereof in the manner 
previously indicated, that is, substantially the same as in 
the case of a surface location, the question of the necessity 
of making a surface location, in order to entitle the tunnel 
owner to work the vein or lode so discovered in the tunnel 
is involved in so much doubt and controversy as to pre- 
clude a definite statement in this article of the law upon 
this subject. It is sufl5cient to say that all things consid- 
ered, it would be wise to make such surface location; and 
that in case it should ever be desired to obtain a patent 
for such vein or lode, such a location would be essential. 

Of course, in running a tunnel 3,000 feet in length, it is 
necessary to have some place to deposit the earth and rock 
which is excavated therefrom, and accordingly it is a prac- 
tice well established and sanctioned, to claim dumping 
ground adjacent to the mouth of the tunnel for that pur- 
pose. While the United States statute does not seem to pro- 
vide specifically for the location of such dumping ground, 
yet the right to the appropriation of the necessary land 
for such purposes seems to have been generally recognized, 
and in some States and Territories is regulated by law. In 
Morrison's Mining Rights (13 ed., p. 252) there is added to 
the form for location certificate of a tunnel, a claim of a 
tract of land 125 feet on each side of the mouth of the 
tunnel and extending 250 feet immediately below the mouth 
of the tunnel, as staked upon the ground, for dumping pur- 
poses, that is, a piece of land 250 feet square; and the 
ground should in such case be staked as called for in the 
notice. 

By Section 2337 of the Revised Statutes, provision is 
made for the patenting of mill sites for use in connection 
with a vein or lode or without any such connection. Such 
location, however, is limited to a tract not exceeding five 
acres, and it must be non-mineral land, non-contiguous to 
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the lode, and used or occupied by the owner for mining or 
mill purposes. 

§ 7. PersonB Entitled to Make Mining Locations. The 
rights conferred by the United States statute under con- 
sideration, are by that statute limited to ** citizens of the 
United States and those who have declared their intention 
to become such/*^^ 

Proof of citizenship may consist, in the case of an indi- 
vidual, of his own afl5davit thereof; in the case of an asso- 
ciation of persons unincorporated, of the aflSdavit of their 
authorized agent, made on his own knowledge or upon 
information and belief; and in the case of a corporation 
organized under the laws of the United States or of any 
State or Territory thereof by the filing of a certified copy 
of their charter or certificate of their incorporation. 

§ 8. Annual Labor on Mining Claims. By Section 2324 
of the Revised Statutes, it is prescribed that on each claim 
located after May 10, 1872, and imtil patent has been issued 
therefor, not less than $100 worth of labor shall be per- 
formed or improvements made during each year. It is 
further provided that where claims are held in common, 
such expenditure may be made upon any one claim, and 
that upon a failure to comply with these conditions, the 
claim or mine upon which such failure occurred shall be 
open to location in the same manner as if no location of 
the same had ever been made, provided the original owners, 
their heirs, assigns, or legal representatives have not re- 
sumed work upon the claim after failure and before such 
location. By an amendment adopted January 22, 1880, it 
is provided that the year within which the first year's 
annual labor, or, as it is usually called by the miner, 
''assessment or representation work'' must be done, does 
not begin until **the first day of January next succeeding 
the date of location'* and the owner has the whole of each 
year in which to do his work or make his improvements. 

While failure to do this annual work, as we have seen, 
exposes the claim to relocation by another party, yet it is 

21 Bev. Stat. 2319. 
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held that such relocation must be made before the original 
owner or locator has resumed work, so that if, for instance, 
he had failed to do his annual work for the year 1910, but 
on January 15, 1911, and before any relocation had been 
made he had resumed representation work, no relocation 
could be made based upon such failure. The important 
facts to note are, that failure to do the annual work does 
not of itself operate as a forfeiture of the claim and that 
any attempt to make an adverse location before the expira- 
tion of the year is ineffectual, even though the year should 
in fact expire without performance of the work by the 
original locator.22 

In order that the owner or owners of a group of claims 
may avail themselves of the provision of the statute per- 
mitting the expenditures for annual labor upon the group 
to be made upon any one claim, it must appear that the 
work so done would have direct reference to and be for 
the benefit of the entire group, and it would seem that in 
case of controversy, the burden of proof is upon the party 
asserting that such work was done for the common benefit, 
and that it had a direct and proper relation thereto. The 
aggregate value of the work done must equal that which 
would be required on all the claims if they were separately 
worked.^* Assessment work or annual labor done outside 
of any particular claim, in order to coimt, must be of value 
to the claim intended to be protected, such as a road for 
the more ready transportation of supplies; a ditch for the 
conveyance of water, etc. 

By the Statute of February 11, 1875, it is provided that 
where a person or company has or may run a tunnel for 
the purposes of developing a lode or lodes owned by them, 
the money so expended in said tunnel shall be taken and 
considered as expended on said lode or lodes, and that they 
shall not be required to perform work upon the surface of 
said lode or lodes in order to hold the same as required by 
the statute. 

22 Belk V. Meagher, 104 U. S. 279. 

28 Cliainbers v. Harrington, 111 U. S. 350. 
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It sometimes happens that where mining claims are 
owned in common by two or more persons or companies, 
one or more of the co-owners fail to contribute either in 
labor or money to the necessary annual expenditure. 

To meet such contingency, the Statute (Sec. 2324, Rev. 
Stat.) expressly provides that upon the failure of any one 
of several co-owners to contribute his proportion of the 
necessary expenditures, the co-owners who have performed 
the labor or made the improvements may, at the expiration 
of the year, give such delinquent co-owner personal notice 
in writing, or notice by publication in the newspaper pub- 
lished nearest the claim, for at least once a week for ninety 
days, and if, at the expiration of ninety days after such 
notice in writing or by publication, such delinquent should 
fail or refuse to contribute his proportion of the expendi- 
ture, his interest in the claim shall become the property of 
his co-owners who have made the required expenditures. In 
other words, the delinquent forfeits his interest. 

§9. Fundamental ConditionB of Statutory Possessory 
Rights. Thus far we have considered such rights only in 
mineral lands as may be acquired and held without patent, 
by what has been termed ** locative possession '*, that is, 
location and possession according to the statutes and rules 
governing the same. Concerning mining claims of every 
kind so acquired and held, two principles are fundamental: 

(1) Discovery and appropriation according to methods 
prescribed by law, are the source of the miner's title. 

(2) Development by working as prescribed by law is the 
condition of the continued right of possession.^* 

A mining claim so located and held has the effect of a 
grant by the United States of the right of present and 
exclusive possession and is property in the fullest sense of 
the word, which may be sold, transferred, mortgaged, and 
inherited without infringing the right of the United 
States.^*^ That it has many of the qualities of real estate 
seems to be fairly well established; hence, all conveyances 

24 OTteiHy v. Campbell, 116 IT. 8. 418. 

«B Gwillixn v. Donnellan, 116 U. 8. 45-49; Manuel v. Wolf, 152 U. 8. 505. 
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of mining claims should be by deed in the form locally pre- 
scribed for conveyances of real estate. 

The possessory right is subject to taxation,^® though Mr. 
Morrison says that it has not, as a rule, been assessed.^'' 
It seems, however, not to be subject to dower.^^ 

26 Forbes v. Gracey, 94 U. S. 762. 

ST Morrison, Mining Bnles, (13 ed.) 259. 

28 Black v. Elkhom M. Co., 49 Fed. 549, 163 U. S. 445. 
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PATENTS FOR lONEBAL LANDS 

§10. How Obtained. By Sec. 2325 (as amended by 
Sec. 1 of the Act of January 22, 1880) to Sec. 2339, inclusive, 
general provisions are made under which patents both for 
lode and placer claims may be applied for and obtained, but 
these are supplemented by a large number of rules and 
some circulars issued by the Land Office,^ and inasmuch as 
these statutes and rules must be followed with considerable 
minuteness of detail, a statement of the things necessary 
to be done in order to obtain a patent would practically 
require transcribing them here. They may be found in 
almost any general treatise on mining law, or obtained 
from the Land Ofl5ce. 

Oil lands and salines, that is, lands containing salt 
springs or deposits of salt in any form, and chiefly valu^ 
able therefor, may be patented under the provisions of 
the law relating to placer mineral claims, but the same 
person cannot locate or enter more than one saline claim. 

Stone lands may also be entered for patent under the 
same laws,^ but by later statutes,^ special provision is made 
for the purchase of such lands (if part of the surveyed 
public lands of the public land states) without the neces- 
sity of locating them as placers or performing the annual 
labor or making the total expenditure for improvements 
required by the former acts. Under this statute, applica- 
tion is made directly to the Land Office to purchase the 
land accompanied by a sworn statement bringing the appli- 
cant and the land within the terms of the act. Sixty days' 
publication is then made, followed by proof by witnesses 

1 L. O. Bules of May 21, 1907, Nos. 34^69. 
2 Act of Aug. 4, 1892, 27 S. L. 348. 

* Act of June 3, 1878; 20 S. L. 89 as amended by Act of Aug. 4, 1892, 
27 S. L. 348. 

34 
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showing that the land is valuable chiefly for stone, where- 
upon if no protest is made in the meantime, the applicant 
may enter and pay for 160 acres at $2.50 per acre. 

§ 11. Patents for Placer Claims, Special Incident. There 
is one incident peculiar to applications for patent for placer 
claims, due largely, no doubt, to the special rights attached 
to lode mining claims hereafter considered, called ** extra- 
lateral rights'*. 

While the patent for a lode claim carries with it all com- 
mon-law rights and also what have been called extra-lat- 
eral rights, subject only to the extra-lateral rights of the 
proprietors of adjoining claims, the statute relating to 
patents for placers expressly provides that where any vein 
or lode is known to exist within the boundaries of a placer 
claim at the time of application for patent, unless the ap- 
plication expressly covers such vein or lode and the appli- 
cant pays for the ground the enhanced price charged for 
vein or lode claims, to wit, $5 per acre for such claim and 
twenty-five feet of surface on either side thereof, the appli- 
cation shall be construed as a conclusive declaration that 
the claimant has no right of possession of the vein or lode 
claim; but it is further provided that where the existence 
of a vein or lode in a placer claim is not known at the 
time, a patent for the placer claim shall convey all valu- 
able mineral and other deposits within its boundaries, so 
that a vein or lode subsequently discovered would belong 
to the patentee of the placer claim. 

§ 12. Coal Lands. By the Act of March 3, 1873 (Rev. 
Stat., Sees. 2347-2352), provision is made for the entry and 
patent of coal lands, not exceeding 160 acres to each indi- 
vidual, or 320 acres to an association of qualified individ- 
uals, upon payment of not less than $10 per acre where 
it shall be situated more than fifteen miles from any com- 
pleted railroad, and not less than $20 per acre for such 
lands as shall be within fifteen miles of such railroad. By 
the terms of Sec. 2351 the Commissioner of the General 
Land Ofl5ce is authorized to issue all needful rules and 
regulations for carrying into effect these provisions of the 
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statute, and this has been done by circulars of the General 
Land Office issued April 12 and April 24, 1906. By an Act 
of June 6, 1900, the laws of the United States relating to 
mining were extended to Alaska, especially authorizing 
miners, however, to make district rules and regulations not 
in conflict with the laws of the United States. By the same 
Act the coal land laws were extended to Alaska, and this 
legislation was supplemented by the Acts of April 28, 1904, 
and May 28, 1908, providing for the location and patenting 
of coal lands in that Territory. In this class of cases, also, 
as in all other cases involving the disposal of lands belong- 
ing to the public domain, the Department of the Interior, 
through the General Land Office, has made and promulgated 
a series of rules and regulations governing the procedure 
to obtain title, designed to secure strict compliance with the 
provisions of the various statutes. 

By Act approved March 3, 1909, entitled **An Act for 
the Protection of the Surface Right of Entrymen", it was 
provided that any person who has in good faith located, 
selected, or entered under the non-mineral land laws of 
the United States any lands which subsequently are classi- 
fied, claimed, or reported as being valuable for coal, may, 
if he elects to do so and upon making satisfactory proof 
of compliance with the laws under which he claims such 
land, receive a patent therefor containing a reservation 
to the United States of all coal in said lands and the right 
to prospect for, mine, and remove the same, and that the 
coal deposits in such lands shall be subject to disposal by 
the United States in accordance with the provisions of 
its coal land laws; but in order to protect the surface rights 
of the original entryman it is provided that no person 
shall enter upon these lands to prospect for, mine, or 
remove coal therefrom without previous consent of the 
owner imder the patent except upon such conditions as 
to security for and payment of all damages to such owner 
as may be determined by a court of competent jurisdiction. 

Further provision is made that the owner under patent 
shall, prior to the disposal of the coal deposit by the 
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United States, have the right to mine coal for his own use 
on the land for domestic purposes. Provision is also made 
for permitting the entryman to obtain patent without reser- 
vation of thQ coal unless at the time he makes final proof it 
shall be shown that the land is chiefly valuable for coal. 

By Act approved June 22, 1910, provision was made for 
subsequent entry imder the homestead laws and the desert 
land laws, the statute known as the Gary Act and the 
statute known as the Reclamation Act, of lands already 
withdrawn or classified as coal lands or valuable for coal, 
with similar reservations to the United States of the coal 
and the right to dispose of the same as those contained in 
the Act of March 3, 1909. This Act also contains provision 
for permitting the entryman to contest the propriety of 
the classification of such lands as coal lands with a view 
of securing his patent without reservation. 

The situation, however, in regard to coal lands in Alaska 
— and, indeed, in regard to all public lands containing 
deposits of coal — at this time, has become so complicated 
that additional legislation seems imperatively necessary 
and will probably be enacted. 

§ 13. Advantages of a Patent. Where a mining claim, 
whether lode or placer, has been duly located and is held 
and possessed under full compliance with the statutes, 
rules, and regulations, and so long as it is so held and 
possessed, the ultimate rights of the proprietor of such 
claim are in most respects as extensive and complete as 
though he held the patent of the United States therefor. 
It has the effect of a grant by the United States of the 
right of present and exclusive possession of the land 
located.* 

He may continue to so occupy and possess such claim and 
to exercise all the rights of full and complete ownership 
therein, including, in the case of lode claims, the statutory 
extra-lateral right hereinafter discussed, as long as he 
chooses to do so. He is, however, subject to the following 
disadvantages : 

4 Gwillim V. Donnellan, 116 U. S. 45; Manuel v. Wolf, 152 U. S. 505. 



47 

Digitized by VjOOQIC 



38 MINING LAW 

(1) He must continue to perform the annual labor upon 
the claim, otherwise it will be subject to forfeiture and 
relocation, as already pointed out. 

(2) If it be a lode claim and he attempt to exercise any 
extra-lateral rights growing out of the proprietorship 
of a vein apexing within his boundaries, he must not 
only prove that the vein which he is pursuing beyond 
his boundaries is one having its top or apex within 
those boundaries — ^this he would be compelled to prove 
even if he had a patent — but he also has the burden of 
proving the existence of every fact necessary to con- 
stitute him the legal proprietor of such claim ; that is, 
he must show a location properly made and lawfully 
maintained. Whereas, once he has obtained the patent 
of the United States, such patent affords conclusive 
evidence in his favor of the performance by him of 
every act necessary to entitle him to such patent, which 
includes the making and maintaining by him or his 
predecessors in interest of a valid location up to the 
time of application for patent. 

In any controversy, therefore, which may arise between 
him and any other party in which, if the claim were unpat- 
ented, it would be necessary for him to prove all these facts, 
the production of the patent itself affords conclusive 
evidence.** 

The great importance of this will appear when we come 
to consider the peculiar incident of lode claims, known as 
the ** extra-lateral right ^\ After patent, the property is 
subject to all the incidents of the ownership of real estate 
(subject to the operation of the extra-lateral right doctrine), 
since the patent is a grant by which the United States 
invests the patentee with its own title. 

A patent once obtained is unassailable except for fraud in 
obtaining it — ^in which case the proceeding takes the form 
of a direct attack, by suit in equity, or for some mistake by 
the Land OflBce — as for instance, where it has been 
attempted to convey land already covered by some prior 

8 St. L, 8. Co. V. Kemp, 104 U. 8. 636; Steele v. Smelting Co., 106 U. 8. 447. 
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patent, or where, as in one case, the Land Office undertakes 
to insert in the patent, conditions not warranted by law.® 
In this class of cases, or whenever the patent shows that the 
executive branch of the government in issuing the patent 
has exceeded its jurisdiction, the patent may be attacked 
collaterally. 

« Deff eback v. Hawker, 115 U. S. 392. 
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CHAPTEE IV 
EXTBA-LATEBAL RIGHTS 

We now come to consider briefly certain statutory pro- 
visions in relation to the ownership of vein or lode mining 
claims whether with or without patent, which radically dis- 
tinguish it from all other forms of land tenure. 

§11 Origin and History. The ideal vein of early mining 
operations in the Sierras was what the miners of that day 
called a **true fissure vein*' — a body of mineral matter in 
a fissure or crevice of greater or less width in the solid rock 
composing the mass of the mountain and, therefore, bounded 
on each side by walls of such rock, called by the miner the 
hanging wall and the foot wall, respectively. This ideal 
vein was supposed to begin, or, in other words, have its 
**top or apex*' at or near the surface, with a longitudinal 
course or ** strike'* sometimes extended many thousand feet 
across the country, and to descend into the earth, following 
the fissure in a nearly perpendicular direction, and this vein 
was what the miner sought and claimed the right to pursue, 
**with all its dips, angles, and variations", into the bowels 
of the earth as far as he chose to do so. 

This right was given to him by the statute of 1866, under 
which **the vein" was the thing supposed to be claimed and 
for which he was empowered to apply for and secure a 
patent ** granting such mine, together with the right to 
follow such vein or lode with its dips, angles, and variations, 
to any depth, although it may enter the land adjoining, 
which land adjoining shall be sold subject to this condition". 

The statute of 1872 made some important changes in this 
respect. As we have already seen, under that statute, a 
mining claim located upon a vein or lode might equal but 
not exceed 1,500 feet along the vein, and — depending on 
local rules — might extend from 25 to 300 feet on each side 
of the middle of the vein at the surface, that is, of the dis- 

40 
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covery vein, upon whose top or apex the claim was located. 
Its end lines must be parallel. This gave the miner the 
right to acquire ** locative possession" of a segment of the 
earth, the surface of which would be circumscribed by the 
lines of the parallelogram defining the location, and its body 
by planes extending downward, vertically, through such 
lines. Under familiar common-law principles — with the 
sanction of Sec. 910, Rev. Stat., hereinbefore referred to— 
the right of the locator to everything within this segment 
of the earth, from the surface to the lowest depths, would be 
clear and indisputable; manifestly, also, he would be enti- 
tled to defend this possession against all trespassers 
whether upon or beneath the surface. By the statute, how- 
ever, these common-law rights have been radically modified. 
Section 2322 of the Eevised Statutes is as follows : 

**The locators of all mining locations heretofore made 
or which shall hereafter be made, on any mineral vein, lode 
or ledge, situated on the public domain, their heirs and 
assigns, where no adverse claim exists on the 10th day of 
May, 1872, so long as they comply with the laws of the 
United States, and with State, territorial, and local regu- 
lations, not in conflict with the laws of the United States 
governing their possessory title, shall have the exclusive 
right of possession and enjoyment of all the surface in- 
cluded within the lines of their locations, and of all veins, 
lodes and ledges throughout their entire depth, the top 
or apex of which lies inside of such surface lines extended 
downward vertically, although such veins, lodes or ledges 
may so far depart from a perpendicular in their course 
downward as to extend outside the vertical sidelines of 
such surface locations. But their right of possession to 
such outside parts of such veins or ledges shall be con- 
fined to such portions thereof as lie between vertical planes 
drawn downward as above described, through the end lines 
of their locations, so continued in their own direction that 
such planes will intersect such exterior parts of such veins 
or leages. And nothing in this section shall authorize the 
locator or possessor of a vein or lode which extends in its 
downward course beyond the vertical lines of his claim to 
enter upon the surface of a claim owned or possessed by 
another.^* 
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The use of the phrases ** vertical side lines" and ** ver- 
tical lines'' in the foregoing statute can hardly be consid- 
ered as a very happy mode of expressing the idea intended. 
A more correct expression is that contained in the words 
** vertical planes drawn downward", and it must, of course, 
be obvious to the careful reader that what is intended by 
the statute in the terms above criticized, is to convey the 
idea of planes whose upper edges are coincident with the 
lines of the claim, and which extend vertically downward 
into the earth. 

Attention has already been called to the provision of 
Section 2320 that the end lines of each claim shall be paral- 
lel to each other, and the importance of this now becomes 
apparent. Where the longitudinal course of the vein is at 
a right angle or substantially so with the direction of the 
vein upon what is called its ''dip" or course downward into 
the earth, it would, of course, be desirable to lay the end 
lines as nearly as possible at right angles with the longi- 
tudinal course, because, inasmuch as the right of the locator 
to pursue the vein in its downward course, is limited at 
either end by vertical planes extended downward through 
these end lines, and '*so continued, in their own direction, 
that such planes will intersect such exterior parts of such 
veins or ledges," he would thus secure the greatest possible 
segment of the vein. Sometimes, however, it may be found 
desirable to swing the end lines in one direction or another 
from a right angle ; but in any event they must be parallel. 

The enlargement by this statute of the common-law inci- 
dents of ownership is at once obvious. The proprietor of 
a lode claim, which includes one or more veins or lodes, the 
tops or apexes of which lie inside of the segment of the 
earth defined by vertical planes extended downward 
through its surface lines, is no longer limited in his right 
of exploration and removal of the ore, to the ground 
included within its vertical side planes, but in pursuit of 
any vein or lode **apexing" within those boundaries may — 
within the limitation of the end line planes continued in 
their own direction as just defined — ^follow it wherever it 
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leads and appropriate to himself the ore found therein, 
even although it should extend into ground also duly located 
and possessed by another. 

In the case of an ideal vein such as has been hereinbefore 
indicated, which in its course downward into the earth only 
departed slightly from the perpendicular, fewer diflSculties 
would be met in the practical application of this statute, 
than in the very numerous instances subsequently actually 
presented, where the departures from the perpendicular 
became so great that the angle was measured not from the 
perpendicular but from the horizontal; sometimes, indeed, 
being so nearly flat as to be called blanket veins, although 
sometimes as well defined as the ideal fissure veins. 

But if the common-law right of the proprietor of a lode 
mining claim was enlarged by this statute, such right was 
also thereby subjected to a correlative abridgment, viz, 
to the right of the proprietor of any other similar claim 
having a vein or lode apexing within its boundaries, and 
which in its course into the earth might be found to extend 
into the boundaries of the first-mentioned claim, to pursue 
such vein into those boundaries and to extract the ore there- 
from.^ 

Some basic principles should be here noted : 

(1) This right of extra-lateral pursuit into adjoining terri- 
tory exists only in the cases and under the conditions 
prescribed by the statute; otherwise the common-law 
incidents of ownership prevail. 

(2) A corollary of this principle is that one attempting to 
assert this extra-lateral right against any one in pos- 
session of the ground sought to be entered takes upon 
himself the burden of proving the existence of every 
statutory fact necessary to entitle him to its exercise. 
Without these he is a trespasser against whom mere 
possession is a sufficient basis for lawful resistance. 
In other words, the rule is the same as at common law, 
that one holding by mere possession is required to 
yield only to the lawful assertion and exercise of a 

1 Dnggan v. Davey, 4 Dak. 110. 
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superior title. It is only upon the point as to what 
constitutes a superior title in such cases, that the stat- 
ute varies and supersedes the common law. The 
value of a patent in this connection has already been 
indicated.^ 
While some of these principles have at various times been 
the subject of judicial controversy, it is believed that they 
may now be regarded as well established. 

§ 15. Conditions Upon Which Extra-Lateral Rights De- 
pend. 

(1) The claimant must be a locator of a mining location 
upon a mineral vein, lode or ledge situated on the public 
domain, or his heirs or assigns. 

This means that he must be duly qualified personally and 
must have complied with every requirement of the statute 
in the location of his claim. 

(2) He must have regularly complied with the laws of the 
United States and with local statutes and regulations 
not in conflict therewith, governing his possessory title. 

This means that he must have maintained his possession 
and right of possession by compliance with these statutes, 
rules and regulations, and that the extra-lateral right exists 
only so long as he does so. 

(3) The extra-lateral right exists only in respect of a vein 
or lode or ledge, the top or apex of which lies within 
the planes bounding this claim and of which the ore in 
controversy in the particular case is shown to be a 
part. 

§ 16. Top or Apex— Dip. What is here meant by the 
''top or apex** of a vein or lode, has been the subject of 
numerous controversies and of frequent and not always 
harmonious judicial decision. 

It has been defined as **the end or edge of a vein nearest 
the surface*', but this definition would seem inaccurate for 
one reason at least, viz, that it would include an edge or 
outcrop along the side of the dip of a vein if this chanced 
to be exposed at the surface, as by an intersecting ravine 

« Ch. m, 8 4. 
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or otherwise. The following definition of the words **top 
or apex** taken from the opinion of the Supreme Court 
of Dakota, in a case in which the question was directly in- 
volved,^ seems to the writer sufficiently accurate: 

**The word apex ordinarily designates a point, and so 
considered the apex of a vein is the summit, the highest 
point in the vein in the ascent along the line of its dip 
or downward course and beyond which the vein extends no 
further, so that it is the end, or reversely, the beginning 
of the vein. 

**The word top while including an apex may also 
include a succession of points, that is, a line, so that by 
the top of a vein would be meant the line connecting a 
succession of such highest points or apexes, thus formmg 
an edge.'* 

The words **dip'' and ** downward course'* as applied to 
a vein are practically synonymous; dip and depth are of 
the same origin. Dip is the direction or inclination toward 
the depth; it is ''throughout their depth** that veins may 
be followed, and this is their downward course. 

It would be impossible within the scope of this article to 
go into a consideration or even a specific indication of the 
difficulties which have been encountered in the practical 
application of this statute. It will be sufficient to say that 
comparatively few ideal veins or veins ideally situated have 
been found in actual experience. It will be borne in mind 
that the country in which mineral veins or lodes are found 
and mining operations carried on, is usually very rough, 
rugged, and mountainous, intersected by numerous gulches, 
ravines, and streams, and broken up and contorted by geo- 
logical upheavals and convulsions. Frequently, also, the 
veins or lodes are found to have been greatly bent, broken, 
and distorted. Under such conditions, the proper location 
and operation of mining claims are often extremely difficult 
and many opportunities are presented and temptations 
offered to evade a strict compliance with the limitations and 
requirements of the statute and to appropriate ore not 

< Duggan V. Dayej, 4 Dak. 110. 
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properly belonging to the particular claim. The result has 
been a maze of expensive, bitter, and often ruinous litiga- 
tion with such numerous conflicts of judicial opinion as 
might perhaps have been expected. 

§17. Intersecting Veins and Veins Uniting. It some- 
times happens that a vein in its course downward intersects 
(or is intersected by) another vein. By Section 2336 it is 
provided that where two or more veins intersect or cross 
each other, priority of title shall govern, and such prior 
location shall be entitled to all ore or mineral contained 
within the space of intersection, but the subsequent location 
shall have the right of way through the space of intersec- 
tion for the purposes of the convenient working of the mine. 

That is, the ore in the space of intersection belongs to 
the proprietor of the senior location, but this right of pro- 
prietorship is subject to an easement, viz, a right of way 
in the proprietor of the junior location, through the inter- 
secting space, to enable him to work his own vein, outside 
of such space. 

By the same section it is provided that where two or 
more veins unite, the older or prior location shall take the 
vein below the point of union, including all the space of 
intersection. 

It should be understood that upon both these points the 
statute, in using the term ** older or prior location*', implies 
(the proprietor of) a claim duly located and maintained 
as prescribed by statute, rules, and regulations. 
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CHAPTER V 

PHILIPPINE Mmma law 

By Act approved July 1, 1902, Congress made general 
provision for the administration of the affairs of civil gov- 
ernment in the Philippine Islands, by means of a commis- 
sion. This Act gave the Philippine Conunission authority, 
under certain conditions therein set forth, to dispose of the 
public lands in those islands. Sections 20-62 of that Act 
relate to the exploration, location, possession, working, and 
patent of mineral lands and by Act of February 6, 1905, 
several of these sections were amended. 

Under the authority conferred by these statutes, the 
Philippine Commission has also enacted a very complete 
set of rules and regulations ** governing the location and 
manner of recording mining claims and the amount of work 
necessary to hold possession of a mining claim*'. These 
statutes and rules, while differing in some details from 
those prevailing in the mining States and Territories which 
have been considered herein, nevertheless closely resemble 
them in a great many essential features. 

There is, however, one radically important exception in 
the provisions relating to the form and extent of mining 
locations and in the express declaration **that the holder 
of a mineral claim shall be entitled to all minerals which 
may lie within his claim, but he shall not be entitled to mine 
outside the boundary lines of his claim continued vertically 
downward'*, thus — albeit in quite unscientific language — 
entirely eliminating the extra-lateral right feature of the 
statute of 1872 with its inevitably attendant evils. In its 
place the statute substituted what is called **the square 
location'*, giving the miner the right to locate a claim 300 
meters (984.25 feet) square, * 'marked by two posts, placed 
as neariy as possible on the line of the ledge or vein**, and 

47 
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not more than 300 meters apart with another intermediate 
post at the point of discovery, with the privilege — similar 
to that enjoyed by miners in this country — of dividing the 
ground claimed, within the prescribed limits, both longitudi- 
nally in either direction on the line from the discovery post 
and laterally on either side thereof, as he might deem most 
advantageous. 

Under the rules of the Commission the term ** mineral 
claim** means **lode claim*' and the term ** mining claim'* 
includes both lode and placer claims. No placer-claim loca- 
tion by an individual may exceed eight hectares, a hectare 
being the equivalent of 2.471 acres. 

Under the United States Statutes above mentioned, lands 
chiefly valuable for building stone, or petroleum, or other 
mineral oils may be located as placers. 

Provisions in relation to the performance of annual labor 
necessary to maintain the right of possession of a mining 
claim are quite similar to those found in the mining stat- 
utes of the United States, as also are those prescribing the 
procedure for obtaining a patent. 

Coal lands may be entered for cash purchase by any 
person or association property qualified to the extent of 
sixty-four hectares to an individual or one hundred and 
twenty-eight hectares to such association, upon payment 
of fifty or one hundred pesos (twenty-five or fifty dollars) 
per hectare therefor, according to the distance from any 
completed railroad or available harbor or navigable stream. 
No person or association of persons can make more than 
one coal land entry. 

Lands ascertained to be saline in character may be of- 
fered for sale first at public sale and, if not so sold, at 
private sale at not less than six pesos per hectare. 

Li reference to all these matters, the Commission, under 
authority of the statutes, has enacted carefully prepared 
rules and regulations governing the procedure to acquire 
title to the various classes of lands. 
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INTRODUOTION 

The purpose of this article is to impart a general knowl- 
edge of the elementary principles of the law pertaining to 
the acquisition and use of water for irrigation, operative 
in the United States and particularly in the western part 
of the country where irrigation is of the greatest import- 
ance. It will conduce to clarity to divide the exposition 
into four chapters. The first chapter will deal with the 
common-law rights and liberties of land possessors in 
natural water courses, ponds, and lakes on their land. Most 
of the law which will be discussed in this chapter is not in 
force in some of our western States and Territories, but is 
of great importance throughout the rest of the country. The 
second chapter will give some information of the law of 
appropriation, which has been highly developed in the West, 
and is now regulated in some States by a very elaborate 
code. The third chapter will discuss the reciprocal adjust- 
ment of appropriation rights and the rights and liberties of 
land possessors in streams, lakes, and ponds. The fourth 
chapter will cover rights and liberties in underground 
waters. 

Only rights and liberties to take water will be discussed. 
I shall not touch upon questions of the duties of a land pos- 
sessor with respect to avoiding damage to others through 
the flowing of water from his land, nor the liabilities result- 
ing from the escape of water from ditches or other artificial 
conduits and reservoirs, or from artificial changes in the 
course of streams, surface, or underground waters. These 
questions come properly within the scope of more general 
articles on property law and torts and belong to other por- 
tions of this work. 

Copyright, 1912, 5y American School of Correspondence. 1 
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CHAPTER I 
BIPARIAN RiaHTS 

§ L Nature of Water Rights. It is very important for 
legal purposes to distinguish between the rights of posses- 
sion which the holder of water in an artificial conduit or 
reservoir has and the rights to take water from a certain 
source of supply which a riparian owner or an appropriator 
has. In the latter case the rights are rights to take ; in the 
former they are rights to hold what has already been taken. 
This article deals almost entirely with rights and liberties 
of taking water from a natural supply and has little to do 
with the possessory rights in water already taken and held. 
The rights and liberties of taking which are to be discussed 
in this chapter are those which, under the common law of 
most of our States and Territories, belong to a land pos- 
sessor who has a natural stream, lake, or pond upon his 
land. These rights and liberties generally are called ripa- 
rian rights, and we shall use the phrase as a convenient 
term to distinguish them from the appropriation rights and 
liberties which are discussed in a later chapter. 

§ 2. Establishment of Riparian Rights. There was not 
much litigation over rights in sources of water supply either 
in England or in this country until the nineteenth century. 
In the opinions in a few cases decided in England late in the 
eighteenth century and early in the nineteenth century there 
appears some vagueness as to the law of rights in streams 
and some indication that the adjustment of rights and 
liberties of use should be based on prior appropriation to 
a useful purpose.^ However, later cases developed the law 
upon an entirely different basis and in Embrey v. Owen,^ 
decided in 1851, Baron Parke stated as settled law that all 

1 See opinions of Laurence and Le Blanc, J. J., in Bealej ▼. Shaw, 6 East 
208, and compare opinion of Ellenborongh, C. J., in same case. 

^ 6 EzclL 353. 
2 
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the possessors of lands along a natural stream had correla- 
tive rights of use of its waters irrespective of priority of 
use. This is generally cited as the leading case on riparian 
rights. 

Emhrey v. Owen. In Embrey v. Owen the plaintiff 
was the owner of a mill on the banks of the river Ehiew, a 
mountain stream. The defendant, Mrs. Owen, was the 
owner of land on both sides of the river above the mill. She 
diverted water from the river for the purpose of irrigating 
certain meadows on the northern bank, which were in the 
occupation of her tenant. Some of the water was lost by 
absorption and evaporation and the rest was returned to 
the river. The stream was not perceptibly diminished in 
volume and the fact of loss could be established only by 
scientific experiments. The diversion did- not interfere with 
the running of the plaintiff *s mill. The plaintiff sued the 
defendant for diverting the water and his counsel argued 
that the permanent loss of even an inappreciable quantity 
of the water gave a legal cause of action although the plain- 
tiff could prove no resultant present damage. The court 
decided in favor of the defendant. Baron Parke who deliv- 
ered the judgment of the court said in part : 

''The right to have the stream to flow in its natural state 
without diminution or alteration is an incident to the prop- 
erty in the land through which it passes ; but flowing water 
is publici juris (of public right), not in the sense that it is 
a bonum vacans (property without a possessor), to which 
the first occupant may acquire an exclusive right, but that 
it is public and common in this sense only, that all may rea- 
sonably use it who have a right of access to it, that none can 
have any property in the water itself, except in the particu- 
lar portion which he may choose to abstract from the stream 
and take into his possession, and that during the time of his 
possession only.^ But each proprietor of the adjacent land 
has the right to the usufruct of the stream which flows 
through it. 

''This right to the benefit and advantage of the water 
flowing past his land, is not an absolute and exclusive right 
to the flow of all the water in its natural state ; if it were, 

< 5 B. and Ad. 24. 
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the argnment of the learned counsel, that every abstraction 
of it would give a cause of action, would be irrefragable; 
but it is a right only to the flow of the water, and the enjoy- 
ment of it, subject to the similar rights of all the proprietors 
of the banks on each side to the reasonable enjoyment of the 
same gift of Providence. 

''It is only, therefore, for an unreasonable and unauthor- 
ized use of this common benefit that an action will lie ; for 
such an use it will ; even, as the case above cited from the 
American reports shows, though there may be no actual 
damage to the plaintiff. . . . '* 

§3. Bights of Use for Irrigation. Since the case of 
Embrey v. Owen, a multitude of cases concerning riparian 
rights have helped to fill the reports, and the law on the 
subject has become more clearly delimited, but there are 
still important points on which it is not definite and settled. 

In England and in the eastern States most of the con- 
troversies have been over the use of water for domestic 
purposes, for a city supply, for power, and for disposing of 
waste. Irrigation is not a common use in these regions 
because the rainfall is abundant. It is in the arid and semi- 
arid States of the West that rights and liberties to take 
water for irrigation have been most clearly defined. In 
fact one frequently sees in judicial opinions in these west- 
em States an assertion that the common-law rules of ripa- 
rian rights in the eastern States and in England deny a 
riparian proprietor the right to divert water for irrigation 
if this causes an appreciable diminution in the flow of the 
stream. Although there are some decisions and a good deal 
of loose dicta which may be cited to support these state- 
ments, they do not summarize correctly the law of England 
or of the eastern States. Uses of a stream have been per- 
mitted there which have materially affected its flow; and 
in at least one case a damaging diminution in the stream 
was caused by defendant irrigating his meadow, and yet 
the court held that he was not legally liable.* 

* Weston V. Alden, 8 Mass. 136; Elliot v. Fitchburg B. B. Co., 10 Cush. 191; 
Pitts Y. Lancaster Mills, 13 Met. 156. See, however. Miller v. Miller^ 9 Pa. St. 
74, 49 Am. Dec 545. 
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The fact is that generally the courts attempt so to adjust 
the rights and liberties of using the stream for different 
purposes as to give each proprietor a fair share of its valu- 
able uses. Their aim is only to condemn any injury to the 
stream as a valuable usable thing for the lower proprietors 
except insofar as such an injury is a necessary result of a 
fair proportionate use by the defendant as a riparian pro- 
prietor. If, therefore, a diversion for irrigation by an upper 
proprietor can not interfere, directly or indirectly, with 
any reasonable use by a lower riparian proprietor, or if 
the defendant, though he makes the stream less useful 
below by his diversion, is taking only his fair share of the 
use, there is no legal wrong. The courts have found it 
impossible to crystallize these adjustments into a few 
definite rules. The circumstances of the different cases 
vary too much. The possible uses and their relative import- 
ances vary; the volume and length of the stream vary; and 
the possibilities of avoiding the injury vary. These and 
other practical considerations enter into the solution of 
the numerous cases and generally lead to a sound decision, 
but the generalizations in the opinions are mostly vague 
and sometimes misleading if not actually mistaken in their 
import. 

On this question of the right of a riparian proprietor to 
divert water from the stream for irrigation at common law 
the following remarks by Bonner, C. J., in Baker v. Brown,*^ 
are suggestive : 

* 'Although it may be difl5cult to always draw with pre- 
cision the fine which may divide these two classes, yet it is 
abundantly supported by authority, that the right to irri- 
gate, when not indispensable, but used simply to increase 
the products of the soil, would be subordinate to the right 
of a co-proprietor to supply his natural wants and that of 
his family, tenants and stock; as to quench thirst, and to 
the right to use the water for necessary domestic purposes. 

''Hence, whether the use of the water for the purposes of 
irrigation is reasonable and lawful as against another pro- 
prietor, would depend upon the facts of the particular case. 

« 65 Tex. 377. 
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If the stream should be sufficiently large to admit of neces- 
sary irrigation without unreasonably impairing the rights 
of other proprietors, then it would be reasonable and lawful ; 
otherwise it would nof 

In the West, there has been from the first but little doubt 
of the legal impeccability of a reasonable use for irrigation 
although generally this results in a considerable diminution 
in the flow of the stream. In Harris v. Harrison,® McFar- 
land, J., indicated the general judicial attitude as follows : 

** According to the common-law doctrine of riparian own- 
ership as generally declared in England and in most of the 
American States, upon the facts in the case at bar the plain- 
tiffs would be entitled to have the waters of Harrison Canon 
continue to flow to and upon their land as they were natur- 
ally accustomed to flow, without any substantial deteriora- 
tion in quality or diminution in quantity. But in some of 
the western and southwestern States and Territories, where 
the year is divided into one wet and one dry season, and 
irrigation is necessary to successful cultivation of the soil, 
the doctrine of riparian ownership has by judicial decision 
been modified, or rather enlarged, so as to include the rea- 
sonable use of natural water for irrigating the riparian 
land, although such use may appreciably diminish the flow 
down to the lower riparian proprietor. And this must be 
taken to be the established rule in California, at least, where 
irrigation is thus necessary.^ Of course there will be great 
difficulty in many cases to determine what is such reasonable 
use; and *what is such reasonable use is a (question of fact, 
and depends upon the circumstances appearmg in each par- 
ticular case \ The larger the number of riparian proprietors 
whose rights are involved, the greater will be the difficulty 
of adjustment. In such a case, the length of the stream, the 
volume of water in it, the extent of each ownership along 
the banks, the character of the soil owned by each contest- 
ant, the area sought to be irrigated by each — all these, and 
many other considerations, must enter into the solution of 
the problem; but one principle is surely established, namely, 
that no proprietor can absorb all the water of the stream so 
as to allow none to flow down to his neighbor.*' 

§ 4. Apportionment of TJse by Judicial Decision. In the 
arid regions of the West, the streams are generally insuf- 

e 93 CaL 676^ 29 Pac 325. ^ Lux v. Haggin, 69 CaL 394. 
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ficient to satisfy the irrigation needs of all the riparian 
proprietors. It, therefore, frequently becomes necessary 
for those claiming riparian rights to engage in litigation 
to properiy adjust their uses. Often the court will find 
that a satisfactory adjustment giving to each claimant the 
greatest possible benefit consistent with justice to the others 
can not be made except by allotting the whole flow of the 
stream to the different claimants in rotation for stated 
periods of time. The manner in which this is done is well 
illustrated by the cases of Harris v. Harrison® and Wiggins 
V. Muscupiabe etc. Co.,^ and the wisdom of making such 
an adjustment is especially evidenced by the following quo- 
tation from Justice McFar land's opinion in Harris v. 
Harrison: 

**In the case at bar, only the rights of two riparian pro- 
prietors are to be considered ; none other are involved. And 
the amount of water in the stream is so small that it is 
apparent that defendants could not use it for any useful 
irrigation without practically absorbing it all, and leaving 
none to flow down to plaintiffs* land. There was sujB5cient 
evidence to warrant the finding of the court, that in order 
to irrigate 4t is necessary that the full flow of the stream 
be used at once.' But defendants, as well as plaintiffs, were 
entitled to a reasonable use of the water for irrigation ; and 
the rights of neither could be declared or preserved by an 
attempted division of the flow of the water without refer- 
ence to time. The only way, therefore, to preserve those 
rights, and to render them beneficial, was to decree to the 
parties the use of the full flow of the stream during alter- 
nate periods of time ; and we do not see why the court could 
not decree a division of the use of the water according to 
that method, when there was no other method by which it 
could be done. *' 

§5. Present Damage not an Essential Element of a 
Riparian Proprietor's Cause of Action. It will perhaps 
serve to direct your consideration of cases involving ripa- 
rian rights into orderly channels of thought to outline the 
elements of an infringement of riparian rights to use the 

8 93 Cal. 676, 29 Pac. 325. 

» 113 CaL 182, 45 Pac 160, 32 L. E. A. 667. 667, 54 Am. St. B. 337. 
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water as follows: If the defendant's acts resnlt in an 
injury to the stream or lake as a usable thing, or in other 
words, render it materially less capable of some possible 
use by the plaintiff as a riparian proprietor, there is prima 
facie an infringement of the plaintiff's riparian rights- 
Without some such material injury to the stream or lake 
there is no cause of action in favor of the plaintiff. Although 
such a prima facie injury may be established, still if the 
injurious effects on the stream are only the result of the 
reasonable proportionate share of its use to which the 
defendant is entitled as one of the riparian proprietors, 
there is no legal wrong done the plaintiff by the defendant. 
If there is a material injury to the stream and no sufficient 
justification of reasonable riparian use in favor of the 
defendant, the plaintiff has a cause of action although he 
may never have had occasion to use the stream, and 
although he has no present intention to use it. No present 
damage need be shown ; but, of course, if no present damage 
is shown, the plaintiff can recover only nominal damages 
for the injury.^^ 

It is not sufficient to absolve the defendant from liability 
according to the statements made in the preceding para- 
graph, to establish that after the defendant's diversion 
enough water was left in the stream and came down to the 
plaintiff to satisfy all uses to which the water could be 
applied by possessors of the plaintiff's land. The rights of 
the riparians below the plaintiff must also be considered, 
for the plaintiff could not justify his taking, to the detri- 
ment of the lower owners, what would have been no more 
than his fair use of the stream if the defendant had not 
made his wrongful diversion. To put it in other words, the 
plaintiff can not shift upon the lower riparians the entire 
detriment resulting from the defendant's wrongful diver- 
sion without rendering himself legally liable to the lower 
riparians for so doing. To escape such a liability, the plain- 

10 Roberts v. Gwyrfai District Council, (1899) 1 Ch. 583; N. T. Bubber Co. 
V. Rothery, 132 N. Y. 293, 30 N. E. E. 841, 28 Am. St. R. 575; Mott v. Ewing, 
90 CaL 231, 27 Pac. 194. 
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tiff must use only a fair proportion of the stream as it 
comes to him irrespective of the cause of its diminished 
condition. Therefore, the plaintiff, under such circum- 
stances, has a cause of action against the defendant who 
has wrongfully diminished the volume of the stream, in 
spite of the fact that there is enough water flowing by his 
property to satisfy all of the possible demands which he 
might make of it.** 

§6. Right to an Injunction. In Ulbricht v. Eufaula 
Water Co.,*^ the court held that although a cause of action 
at law for nominal damages was established against the 
defendant, no presently operative injunction against a con- 
tinuance of the defendant's technically wrongful diversion 
would be given because the plaintiff did not desire to use 
the water and so could show no damage. A declaratory 
decree, however, was made, delimiting plaintiff's riparian 
rights against the defendant and prohibiting a continuance 
of the defendant's diversion when it should begin to inter- 
fere with a riparian use of the plaintiff. In almost all the 
other similar cases involving a continuous infringement of 
the plaintiff's legal riparian rights, the courts have held 
him entitled to an injunction irrespective of whether or 
not he desired to use the stream.*^ 

§ 7. Rights in Flood Waters. Flood waters which per^ 
manently escape from the main flow of a stream and run in 
no defined channel are not subject to riparian rights. They 
are not waters in a natural water course. In spite of some 
statements in textbooks and judicial opinions to the con- 
trary, however, flood waters which remain a part of the flow 
of a natural permanent or periodic stream are subject to 
riparian rights. They may overflow the banks of the water 
course and inundate the adjoining lands and yet be subject 
to riparian rights, providing they flow in a continuous body 
with the water in the channel. If the inundation is a 
periodic occurrence and benefits the land, a riparian pro- 

11 Anaheim Water Co. v. Fuller, 150 Cal. 327, 88 Pac. 978. 

12 86 Ala. 587, 6. South. 78, 11 Am. St. B. 72, 4 L. R. A. 572. 

18 Boberts v. Gwyrfai District Ck>uncil, (1899) 1 Ch. 683; Anaheim Water Ck>. 
V. Fuller, 150 CaL 327, 88 Pac 978. 
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prietor may maintain a suit for an unjustified diversion 
which prevents the inundation.^* However, a diversion of 
flood water or of the ordinary flow of the stream which does 
not render the stream less useful is not an infringement of 
riparian rights. It will be found that cases where a diver- 
sion of flood waters from a natural water course by a non- 
riparian defendant was held to be not legally condemnable, 
were cases of this sort.^* 

§ 8. Use of Riparian Land is not within the Scope of 
Riparian Rights. A riparian possessor's rights and liber- 
ties extend only to use upon riparian land. Therefore, 
when a riparian possessor sues a defendant for wrongfully 
diverting water from the stream or lake, he can not recover 
for resultant damages through lack of water to irrigate non- 
riparian land.^* For a similar reason, a defendant riparian 
proprietor who has materially diminished the flow of a 
stream by a diversion for irrigation on non-riparian lands 
is liable to a lower riparian owner although the defendant 
has taken no more water than he would have been justified 
in taking to irrigate his riparian tract.^^ 

Although riparian rights are confined to use on riparian 
land, it is not essential that the diversion of the water be 
made on the particular parcel of riparian land where it is 
used. If no added detriment will be caused to others hav- 
ing rights in the stream, the diversion may be made under 
license or exercise of an easement on land of a riparian pro- 
prietor up stream.^® 

§9. What Is Riparian Land? It is evident from the pre- 
ceding section that it is important to get some idea as to 
what constitutes riparian land within the meaning of the 
phrase as used in this connection. To be riparian to a 
stream or lake, a piece of land must be part of a tract which 

14 Miller & Lux y. Madera etc. Co., 155 Cal. 59, 99 Pac. 502. 

IB San Joaquin etc Ck). y. Fresno etc. Co., 158 Cal. 626, 112 Pac. 182; Fifield 
V. Spring Water Co., 130 Cal. 552, 62 Pac. 1054; Modoc Co. y. Booth, 102 CaL 
151, 36 Pac. 431. 

i« Heinlen v. Fresno Canal Co., 68 Cal. 35, 8 Pac. 513. 

IT Duckworth v. Watsonyille Co., 150 CaL 520, 89 Pac 338. 

18 Turner ▼. James Canal Co.^ 155 CaL 82, 99, Pac 520. 
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touches the water.^® It is not essential that any portion of 
the bed of the stream be possessed by the riparian claimant 
in order that he may have riparian rights and liberties of 
use of the water for such purposes as irrigation, although 
for some uses which are often classed as riparian, posses- 
sion of the bed of the stream or incorporeal rights or priv- 
ileges in the bed are necessary.2<> Eiparian rights and lib- 
erties of use for irrigation may exist although the land is 
not touched by the water at all seasons of the year. For 
instance, the possessor of land to which the stream extends 
only in the season of high water has riparian rights, but 
these rights probably entitle him to use the water only dur- 
ing the period when it touches his land.^^ 

Land beyond the watershed of a stream is not riparian, 
and land beyond the water shed of a branch is not riparian 
to that branch, although all the intervening land up to the 
stream or branch is owned by the same claimant.^^ 

Beyond the requirement of contact of the tract with the 
water, the decisions in almost all jurisdictions have not yet 
defined the limits of riparian land. In California, however, 
a limitation additional to those indicated in the preceding 
paragraphs has been settled. We may label this additional 
requirement unity of title. If a piece of land which is 
within the watershed of a stream but does not touch the 
stream and another contiguous piece that does border on 
the stream are possessed by the same person, the piece that 
does not touch the stream may or may not be riparian. If 
the history of the title of the two pieces of land is such that 
they have constituted a single tract from the time of the 
original conveyance from the Government, all the land will 

10 Subject to an exception mentioned later in tliis section. See cases in note 
24 post. 

20 Ventura etc. Co. v. Meiners, 136 Cal. 284, 68 Pac. 818, 89 Am. St. B. 128; 
Fulmer v. Williams, 122 Pa. St. 191, 15 Atl. 726, 1. L. B. A. 603, 9 Am. St B. 
88; Wilson & Son v. Harrisburg, 77 AtL 787. 

21 Ventura etc. Ck). v. Meiners, 136 Cal. 284, 68 Pac. 818, 89 Am. St. B. 
128; Anaheim Union Water Co. v. Fuller, 150 CaL 327 at p. 329; Duckworth 
▼. Watsonville Co., 150 Cal. 520, 89 Pac. 338. 

M Bathgate v. Irvine, 126 Cal. 135, 58 Pac. 442, 77 Am. St. B. 158; Anaheim 
etc Water Co. v. Fuller, 150 CaL 327, 88 Pac 978. 
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be riparian. If at any time the pieces have been treated in 
conveyances as separate parcels, generally the piece which 
does not touch the stream is not riparian.^' Its possessor, 
however, will have riparian rights even though there has 
been a break in the unity of title, if the conveyance by which 
this break was made stipulated that a share of the riparian 
use should go to its possessor.^* 

The opinion in Jones v. Conn,^'^ an Oregon case, criticizes 
the limitations which the California court has placed upon 
the extent of riparian land as artificial and unsound; but 
an analysis of the decision in Jones v. Conn shows that it 
was mado on the ground that the diversion of the defendant 
did not materially injure the stream and that the judge who 
delivered the opinion probably confused the two questions — 
(1) what will constitute a prima facie infringement of ripa- 
rian rights, and (2) what will constitute a proper riparian 
use justifying such a prima facie infringement. The second 
question was not involved in Jones v. Conn. The disposi- 
tion of the case was in accord with California decisions on 
the same point, some of which, indeed, were referred to in 
the opinion. 

Although, therefore, the California deciaons defining 
the extent of riparian land have met with some criticism, 
there is little judicial authority against them and it may be 
said in their favor that they establish the only practical 
limitations that have been suggested. 

§ 10. Riparian Bights Are Confined to Riparian Posses- 
sors. No one but the possessor of riparian lands has ripa- 
rian rights, although one who uses water within the scope 
of riparian purposes upon the riparian land may justify 
under the authority of the riparian possessor. Authority 
from a riparian possessor however, will not justify a mate- 
rial injury to the stream resulting from a diversion for 
non-riparian purposes since the riparian proprietor could 

ssBoehmer v. Irrigation District, 117 Cal. 19, 48 Pac. 908; Anaheim etc. 
Water Co. v. Pnller, 160 CaL 327, 88 Pac. 978. 

24 Strong V. Baldwin, 154 CaL 150; St. Anthony Falls Co. ▼. Minneapolis, 41 
Minn. 270, 43 N. W. 56. 

3B 39 Ore. 30^ 64 Pac. 855^ 65 Pac 1068. 
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not justify snch a diversion by himself.^® A person, 
whether he is a riparian possessor or not, may, however, 
divert water for non-riparian uses without liability to a 
lower riparian proprietor if his diversion does not mate- 
rially affect the usable nature of the stream.^^ Access to 
the stream, of course, is necessary for a diversion, however, 
and if the diversion is made on another's land, an easement 
or a license to make it must be acquired in order to avoid 
liability to him for trespass. 

A tenant of riparian land, being legal possessor thereof, 
has riparian rights except in so far as he is restricted by the 
terms of his lease.^® A landlord, in spite of the holding 
of his tenant, has also riparian rights. He is legal pos- 
sessor of the land, for his tenant holds under him, and he 
may maintain suits for any permanent infringement of 
riparian rights through physical changes of a permanent 
nature.2* 

The riparian rights are transferable with the possessor- 
ship of riparian land but are not transferable apart from it. 
It has been held, however, that if a part of the riparian 
tract, which part is not contiguous to the stream* is trans- 
ferred, riparian rights may be given the transferee by 
stipulation in the conveyance to that effect. K the non- 
contiguous part is reserved by the transferor and the con- 
tiguous part transferred, the riparian rights may be 
reserved in like manner.*^ 

2« Duckworth V. Watsonville etc. Co., 150 Cal. 520, 89 Pac. 338. 
27Fifield V. Spring Valley Co., 130 Cal. 552, 62 Pac. 1054; Modoc Co. v. 
Booth, 102 Cal. 151, 36 Pac. 431. 

28 Heilbron v. Fowler Switch Canal Co., 75 Cal. 426, 17 Pac. 535, 7 Am. St 
R. 183. 

29 Heilbron v. Water Ditch Co., 75 Cal. 117, 17 Pac. 65 and authorities cited 
in that case. 

•0 Stockport Water Works Co. v. Potter, 3 H. & C. 300; Duckworth v. Wat- 
sonville etc. Co., 150 Cal. 620, 89 Pac. 338; Strong v. Baldwin, 154 Cal. 150. 
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CHAPTER n 
APPROPRIATION RIGHTS 

In the West, generally, one hears far more of appropria- 
tion rights in sources of supply than of riparian rights. 
The law of appropriation is peculiarly of western growth. 
In its basic principles it bears the imprint of the rough jus- 
tice of the mining frontier. First come first served is its 
homely motto. These fundamental principles were estab- 
lished by early decisions of the California courts in cases 
which usually concerned appropriation for mining pur- 
poses. The later cases have built upon these early founda- 
tions and elaborated a system which throughout a great 
part of the West has entirely superseded the common law 
of riparian rights. 

In other parts of the West riparian rights and appro- 
priation rights are both prevalent and the water law is, 
therefore, very much more complicated. In the following 
discussion of appropriation rights, however, I shall assume 
that no riparian rights exist in order that a clear percep- 
tion of the appropriation system may be facilitated. Then, 
in the next chapter, I shall add a short exposition of the 
interplay of riparian rights and appropriation rights in 
jurisdictions, such as California, where both sorts of rights 
are recognized by the courts. 

§11. Nature and Extent of. The basic idea of the 
appropriation system may be tersely stated as follows: 
One who initiates a beneficial use of the whole or of a part 
of the supply of water from a certain source thereby 
becomes entitled as against later users from the same source 
to the amount of flow which he has so appropriated, pro- 
vided he needs it all for the economical prosecution of his 
purposes. If X, intending to appropriate for irrigation 
some of the flow of a river to which he has a lawful means 

14 
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of access^ diverts one hundred inches and nses it econom- 
ically for that purpose, he thereby acquires, as against 
all except prior appropriators, rights and liberties to con- 
tinue the diversion without interruption. A later diverter 
up stream is liable to X if he deprives X of his amount of 
flow when X desires to use it and a later diverter down 
stream can not hold X legally responsible for diminishing 
the water in the river through a diversion and use within 
the limits of X's appropriation.^ 

§ 12. Rights of Subsequent Appropriators. Subsequent 
appropriators are not, however, destitute of rights and 
liberties against prior appropriations. Y, who, after X, 
appropriates one hundred inches from the same stream, is 
entitled against X to divert and use this one hundred inches 
as long as he leaves enough water in the stream to satisfy 
the appropriation uses of X and all other prior appropria- 
tors below Y's point of diversion. If Y's diversion is below 
X on the stream and X by diverting more than the one hun- 
dred inches to which his appropriation has been limited 
previously, prevents Y from getting some part of the second 
hundred inches of which he is the appropriator, X is legally 
liable to Y.^ 

Furthermore X is not entitled against Y to divert one 
hundred inches at all times and irrespective of X's appro- 
priation needs. In the first place X's appropriation, at the 
time Y's was initiated, may have been limited in respect 
to times of diversion as well as in respect to amount. If 
it was so limited, X cannot legally prevent Y from getting 
his one hundred inches by a diversion at a time beyond the 
scope of X's limited appropriation. He can not enlarge his 
preferred appropriation either in amount or in time, or 
in any other way increase its injurious results on the stream 
after Y has initiated his appropriation. He may, however, 
enlarge his prior appropriation at any time before Y's is 

1 Union Mill & Mining Co. v. Dangberg, 81 Fed. 73 ; Fields, J., in Jennison 
V. Kirk, 98 U. S. 453, 25 L. ed. 240. 

2 Edgar v. Stevenson, 70 CaL 286, 11 Pac 704; Ortman v. Dixon, 13 Cal. 33; 
Smith V. O'Hara, 43 Cal. 371; Windsor etc. Co. v. Hoffman etc. Co., 109 Pac 
422; Healy v. Woodruff, 97 Cal. 464, 32 Pac 528. 
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initiated, and he may, by an enlargement after the initiation 
of Y's, acquire supplementary appropriation rights subse- 
quent to those of Y.^ 

In the second place, X can not legally prevent Y from 
getting his one hundred inches by a diversion which other- 
wise is unobjectionable, but is made at a time when X either 
does not need or does not use the water for a proper appro- 
priation purpose. Beneficial use of water is a necessary 
sequence of its lawful diversion. Any diversion which does 
not have such a sequence is wrongful against subsequent 
as well as prior appropriators unless the sequence is pre- 
vented without the legal fault of the diverter.* 

In the third place, if an appropriator would escape legal 
condenmation, not only must he put all the water he diverts 
to a beneficial use, but he must also not take more than 
ordinary care and the economical methods approved by 
common usage would require for the use to which he puts 
the water. Any waste which is unnecessary according to 
prevailing standards is legally unjustifiable. This does not 
mean, however, that no water diverted must be lost. For 
instance, if the means of conveying the water to the place 
of use is an open ditch, some water will escape through 
evaporation and seepage; but the appropriator is not, 
therefore, liable to other appropriators whose supply is 
diminished by his diversion, if he has adopted a proper 
means of conveyance according to the standards set by ordi- 
nary prudent usage in the jurisdiction. He is not required 
in excess of those standards to lay a large pipe to carry 
the water with a minimum of waste.*^ 

§ 13. Bight of Appropriator to Change Point of Diver- 
sion. There are other rights which a subsequent appro- 
priator has against a prior appropriator. After the sub- 
sequent appropriation has been initiated, a prior appro- 
priator cannot change his point of diversion to a place 

8 Smith V. O'Hara, 43 Cal. 371. 

4 The Bear Eiver etc. Co. v. Boles, 24 Cal. 359; Barrows v. Fox, 98 CaL 63, 
32 Pac. 811; Natoma Water Co. v. Hancock, 101 Cal. 42, 35 Pac. 334. 
B Barrows v. Fox, 98 CaL 63, 32 Pac 81L 
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above that of the subsequent appropriator if this will inju- 
riously affect the subsequent appropriation. For instance, 
if F, the subsequent appropriator, diverts his one hundred 
inches above X's point of diversion, relying on tributaries 
entering the stream betwen his point of diversion and that 
of X to furnish X his one hundred inches, X can not legally 
change his point of diversion to a spot above T's, and thus 
prevent Y from getting the water at the point he has 
chosen.® 

§ 14. Bight of Appropriator to Change Place or Purpose 
of Use. likewise, if X chooses to change the purpose or 
place of his use after T's rights have vested, he must see 
that the change will not result in an increased detriment to 
T's TxaeJ 

Subject to the qualification that he must not thereby 
increase the detrimental effects on the uses of others having 
vested rights in the same source of supply, an appropriator 
may change his point of diversion, or his place of use, or 
the nature of his use, without liability to other appro- 
priators whose rights have vested previously to the change, 
unless in the particular jurisdiction there is some statutory 
provision to the contrary. For instance, there may be a 
change from mining uses to agricultural or from immediate 
irrigation to storage for future use in the dry season.® In 
some jurisdictions, however, there are statutory provisions 
which tend to prevent some such changes. For instance, 
in Colorado it is provided that an appropriation for domes- 
tic use shall not be turned to irrigation.® In several of 
the States there are constitutional or statutory provisions 
that appropriations for irrigation shall be appurtenant to 
the lands irrigated and, in some States, shall be inseparable 
therefrom, or separable only after application to the State 
engineer, formal proceedings under his supervision, and a 

8 Baer Bros. Land & Cattle Ck). ▼. Wilson, 88 Pac. 265. 

^Ortman v. Dixon, 13 Gal. 33; Southern Cal. Inv. Co. v. Wilshire, 144 CaL 
68, 77 Pac. 767. 

8 Seven Lakes v. New Loveland etc. Co., 93 Pac 485; Davis v. Oale, 32 Cal. 
34, 91 Am. Dec. 554. 

• Bev. Stat, of Colo., §3178. 
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decision by Mm permitting the change.^® Likewise in some 
of the States where detailed administrative supervision of 
water rights is provided for, it is required that a change 
in the point of diversion under an officially endorsed and 
formally registered appropriation right shall be made only 
after proceedings similar to those required for the formal 
initiation of the right.^^ 

§15. Further Definition of Bights of Prior Appro- 
priator. A prior appropriator is entitled not only to the 
amount of water which his appropriation covers, but also 
to freedom from interference with his appropriation use 
through changes in the rate and regularity of flow due to 
the acts of other users.^^ 

An appropriator *s rights in a source of supply as against 
all but those with prior rights and liberties, entitle him to 
insist that no diversion shall be made from any of the 
tributaries of the source of supply which will prevent him 
from obtaining his due share of the water.^^ To this state- 
ment, however, must be attached the following qualifica- 
tions: It does not apply to diversions of diffused surface 
water. Any one having lawful access for the purpose to 
such waters may gather them for use without liability to 
those having rights in sources of supply into which these 
surface waters would ultimately find their way.^* The 
statement probably can not be applied to percolating tribu- 
taries of a stream in some jurisdictions. This matter is 
discussed in some detail in the chapter on underground 
waters. 

Pollution of the source of supply by a subsequent appro- 
priator making the water materially inferior for the pur- 
poses of a prior appropriation also gives a cause of action 
to the prior appropriator whose use is thereby affected. 
It is no justification of such a damaging pollution that 
defendant's use is a most valuable one, not only to himself, 

10 Idaho Bev. Civ. Code, S 3264. 

"Colo. Bev. Stat., §§3226-3230. 

12 Phoenix Water Co. v. Fletcher, 23 Cal. 481. 

i« Platte Valley Co. v. Buckers Co., 26 Colo. 77, 53 Pac. 334. 

14 Broadbent v. Bamsbotham^ 11 Exch. 602. 
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bnt also indirectly to the community. In Arizona Copper 
Co. V. Gillespie^* an injunction was granted at the suit of 
owners of alfalfa lands in Arizona against the pollution of 
the Gila River, by the refuse from the smelters of the 
defendant Copper Co. The water taken by the plaintiffs 
for the irrigation of their lands deposited a fine silt, cover- 
ing the stools of the alfalfa plants which were thereby 
injured. Defendant's contention that they were using rea- 
sonable care to prevent the damage and that their business 
was a very important one to the State, offering employ- 
ment to many thousand men, was held to be no sound reason 
for denying an injunction. 

Prorating. In the absence of statutory or constitu- 
tional provision to the contrary, a prior appropriator is 
entitled to his full amount as against subsequent appro- 
priators even in periods of drought when the source of 
supply yields far less than enough to satisfy all. In some 
jurisdictions, however, there is legislation requiring, under 
some circumstances, prorating of the deficiency among the 
different appropriators regardless of priorities.^® 

§ 16. Preferred Uses. In some States there are consti- 
tutional or statutory provisions giving preferences to cer- 
tain kinds of appropriation uses over other sorts of uses. 
For instance, by the Colorado Constitution, in case of de- 
ficiency of water, domestic uses are given preference over 
all others and irrigation is given the next preference.^^ 
The order of preference of uses differs in these different 
States. For instance, in Idaho, mining in mining districts, 
is given a preference over irrigation.^® 

§ 17. Method of Making an Appropriation at Common 
Law. The making of an appropriation under the common 
law developed by the western courts is a very simple mat- 
ter. The appropriator, by turning a quantity of water 
to a beneficial use such as irrigation, acquires an appro- 
priation right which for purposes of priority will date at 
least from the time of the first diversion. The initiation 

15 100 Pac. 465. i7 Colo. Conat., Art. XVI § 6. 

le Comp. Laws of Utah, (1907) § 1288 x 27. i* Idaho Const, Art. 15 § 3. 
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of the right may antedate the diversion by a considerable 
period, however. If the claimant gives public notice of 
his appropriation in a usual manner, as, for instance, by 
posting a notice near his point of diversion, and then 
prosecutes the work of diversion with due diligence and 
completes his appropriation to a beneficial use within a 
reasonable time, he can date back his appropriation to the 
time of giving the notice and thus acquire priority over 
other appropriators who both first signify their intention 
and complete their appropriation after the first claimant 
posts his notice but before he diverts any water.^® In order 
to acquire this priority, the conditions of diligent prose- 
cution of the work and application of the water to a bene- 
ficial use within a reasonable time must be fulfilled. The 
appropriation is not complete until the beneficial use has 
been commenced and if the conditions mentioned in the 
preceding sentence are not fulfilled, the right acquired will 
date only from the time of commencement of actual use.^^ 
If part of the contemplated use is begun with due dili- 
gence and part is unreasonably delayed, the right as to 
the first part will date back to the time of posting the 
notice and as to the second part will date from the time 
of actual use. 

§ 18. Appropriation for Future Needs. In this connec- 
tion a word should be said about what is sometimes called 
appropriation for future needs. One should not be misled 
by this phrase. It generally is not possible to initiate 
presently a valid appropriation right for needs which will 
not arise for some time to come.^^ In some cases, however, 
the reasonable time which one may consume in completing 
an appropriation without forfeiting the privilege of dating 
back the right to the time of notice, will extend over sev- 
eral years. What is a reasonable time is a question which 
necessarily depends upon the circumstances of the case 

i» Kimball v. Gearhart, 12 CaL 27; Nevada Ditch Co. v. Bennett, 30 Greg. 69, 
45 Pac. 472, 60 Am. St. E. 777. 

20 Senior v. Anderson, 115 Cal. 500, 47 Pac. 454; Nevada Co. v. Kidd, 37 
Cal. 282. 

21 See § 24 post. 
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and particularly upon the peculiar nature of the undertak- 
ing. In cases of development of land in a new district, 
the courts have been particularly liberal to the settler by 
maintaining his priority to the amount of water claimed 
in his notice, although it has taken him several years to 
bring enough land under cultivation to require the amount 
of water claimed. This has been done on the ground that 
the appropriator from the first had a bona fide intent to 
put all of the amount claimed to a definite use as soon 
as the physical obstacles could be overcome. The ordinary 
financial circumstances of settlers in an undeveloped part 
of the country have been treated as a consideration bear- 
ing upon the question whether the overcoming of these 
physical obstacles — ^in other words, the preparation and 
sowing of the land — ^had been accomplished with suflScient 
celerity.^^ 

§ 19. Notice of Appropriation. In the absence of legis- 
lation or an established and recognized custom to the con- 
trary, the terms of the notice and the manner of giving 
it are subject to no definite prescriptions. The notice 
should, however, be posted conspicuously at the point of 
diversion and should contain the name or names of the 
appropriator or appropriators, the date of posting, the 
amount of water claimed, the purposes for which it is 
claimed, and the place of intended use. In some jurisdic- 
tions, for instance California, additional statements in the 
notice are required by statute.^* 

§20. Validity of Appropriation. An essential pre- 
requisite to the initiation of a valid appropriation is the 
existence in the mind of the appropriator of a definite 
purpose. An appropriation can not be validly initiated 
for speculative purposes only. If there is really no inten- 
tion to use the water or to vend it to customers for use 
as soon as reasonable diligence can carry out the purpose, 
the attempt at appropriation is void. One cannot get an 
appropriation right by making public a claim and starting 

«« Nevada Ditch Co. v. Bennett, 30 Greg. 59, 45 Pac. 472, 60 Am. St. B. 777. 
38 See I 26 post. 
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a ditch, with no other idea than that he or someone else 
may develop a need for the water at some indefinite time 
in the future and then the right will prove valuable.^* 

An intent to get rid of water by draining it off is not 
an intent to turn it to a beneficial use. Therefore, no 
appropriation right can be based on a diversion with only 
such an intent.^® There may exist a double purpose in 
the mind of the claimant, however. He may intend to drain 
the water from one piece of land which he wishes to put 
under cultivation and also may intend to make use of the 
water diverted to irrigate another piece. In a case of this 
sort, the intent is suflScient to satisfy the mental require- 
ments for a good appropriation.^® 

§21. Means of Diversion. The digging of a ditch or 
the laying of a pipe is not essential to a valid appropria- 
tion. The water may be carried to the place of use by 
any non-wasteful means which the circumstances of the 
case afford. For instance, natural depressions, ravines, 
or the dry channels of natural streams may be used as con- 
duits. The water diverted may even be mingled with the 
flow of another watercourse for the purposes of convey- 
ance to the place of use.^^ 

It has been intimated in some cases that a claimant whose 
lands are naturally sub-irrigated from the flow of a stream 
or are irrigated by the periodical overflow of a stream, may 
initiate an appropriation right in the stream by putting 
the land under cultivation, depending on the sub-irriga- 
tion or the natural overflow. In Thomas v. Guiraud,^® the 
court said: 

'*We do not agree with counsel for plaintiff in error in 
their position, as we understand it, that the appropriation 
of water by Guiraud in 1862 was not valid or permanent 
because he constructed no ditches. Some of the witnesses 

M Weaver v. Eureka Lake Co., 15 Cal. 271. 
2» Maeris v. Bicknell, 7 Cal. 261, 68 Am. Dec. 257. 
«« Lower Tule R. Co. v. Angiola Water Co., 149 Cal. 496, 86 Pac. 1081. 
2T Hoffman v. Stone, 7 Cal. 46; The Butte etc. Co. v. Vaughn, 11 CaL 143. 
28 6 Colo. 530 at p. 533 ; see also Cascade Town Co. v. Empire Co., 181 Fed. 
1011. 
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testify that he did construct ditches, but it is unnecessary 
for us to weigh the testimony and determine the preponder- 
ance thereof upon this question. If a dam or contrivance 
of any kind will suflSce to turn water from the stream and 
moisten the land sought to be cultivated, it is suflScient, 
though no ditch is needed or constructed. Or if land be 
rendered productive by natural overflow of the water 
thereon, without the aid of any appliances whatever, the 
cultivation of such land by means of the water so naturally 
moistening the same is a suflScient appropriation of such 
water, or so much thereof as is reasonably necessary for 
such use. The true test of appropriation of water is the 
successful application thereof to the beneficial use designed ; 
and the method of diverting or carrying the same, or making 
such application, is immaterial.** 

In Colorado there is a statutory provision which gives a 
prior right to one whose meadow lands have ordinarily in 
the past been naturally irrigated by the overflow of a 
stream.^* 

§22. Statutory Provisions for Formal Initiation of 
Appropriation Rights. In nearly all of the States and 
Territories there are statutory provisions governing the 
formal acquirement of appropriation rights. In some of 
these jurisdictions the requirements are simple and as an 
example of these we may take California. 

California Code. The California civil code prescribes 
the following formalities : 
Section 1415 : A person desiring to appropriate water must 

post a notice, in writing, in a conspicuous place at the 

point of intended diversion, stating therein: 

(1) That he claims the water there flowing to the extent 
of (giving the number) inches, measured under a four- 
inch pressure ; 

(2) The purpose for which he claims it, and the place 
of intended use ; 

(3) The means by which he intends to divert it, and the 
size of the flume, ditch, pipe, or aqueduct in which he 
intends to divert it. 

A copy of the notice must, within ten days after it is 
aoOoleBev. Stat., S 3176. 
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posted, be recorded in the office of the recorder of the 
county in which it is posted. 

After filing such copy for record, the place of intended 
diversion or the place of intended use or the means by 
which it is intended to divert the water, may be changed 
by the person posting said notice or his assigns, if 
others are not injured by the change. This provision 
applies to notices already filed as well as to notices 
hereafter filed. 

Section 1416 : Within sixty days after the notice is posted, 
the claimant must commence the excavation or con- 
struction of the works in which he intends to divert 
the water, or the survey, road or trail building, neces- 
sarily incident thereto, and must prosecute the work 
diligently and uninterruptedly to completion, unless 
temporarily interrupted by snows or rain; provided, 
that if the erection of a dam has been recommended by 
the California debris commission at or near the place 
where it is intended to divert the water, the claimant 
shall have sixty days after the completion of such dam 
in which to commence the excavation or construction 
of the works in which he intends to divert the water. 

(Provision added to this section by way of amendment 
in 1907 not given here. This provision lengthens the 
time for commencing work where it is necessary to 
condemn adverse water rights.) 

Section 1417: By ** completion** is meant conducting the 
waters to the place of intended use. 

Section 1418 : By a compliance with the above rules the 
claimant's right to the use of the water relates back to 
the time the notice was posted. 

Section 1419: A failure to comply with such rules de- 
prives the claimants of the right to the use of the water 
as against a subsequent claimant who complies there- 
with. 

Section 1420: Persons who have heretofore claimed the 
right to water, and who have not constructed works 
in which to divert it, and who have not diverted nor 
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applied it to some useful purpose, must, after this title 

takes effect, and within twenty days thereafter, proceed 

as in this title provided, or their right ceases. 
Section 1421: The recorder of each county must keep a 

book, in which he must record the notices provided for in 

this title. 

It has been held that these provisions do not prevent the 
making of a valid conmion-law appropriation without com- 
pliance with the code requirements. However, if the appro- 
priator wishes to get the benefit of dating his appropria- 
tion from the time of publication of his intent, he must 
carefully comply with the statutory dictates. Otherwise 
his appropriation will date only from the time of comple- 
tion.*^ The same interpretation will no doubt be put upon 
substantially similar statutes in other jurisdictions. 

Other Regulations. In other States of which Wyoming 
is the leading example, there are elaborate requirements 
for the making of an appropriation and in most of these 
States it is apparently mandatory that all new appropria- 
tions shall be made in accordance with the statutory pro- 
visions. The essential features of the system of detailed 
regulations which is endorsed by hydraulic engineers and 
irrigation experts as well as by many lawyers are the 
following : 

The control of the use of the natural sources of supply 
is put in the hands of a state board of control, which is 
variously named or under the control of a single state 
oflScer, generally the state engineer, and his divisional sub- 
ordinates. The state engineer is required as rapidly as 
possible to make a detailed inventory of the water facili- 
ties of the State. One who desires to acquire a water right 
is required to file an application with the state engineer 
or the board of control, accompanied by particulars of the 
proposed appropriation and adequate maps according to 
prescribed statutory details. The state engineer or the 
board investigates the particulars of the application and 

«o Wells V. Mantes, 99 Cal. 583, 34 Pac. 324; Taylor v. Abbott, 103 CaL 421, 
37 Pac. 408. 
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if it proves in proper form and if the proposed appropria- 
tion seems justifiable, the application is approved. Other- 
wise amendment of the application is required, or if the 
proposed appropriation is deemed essentially objection- 
able, permission to appropriate is denied, A record of 
applications consecutively numbered is kept with the re- 
sults of the proceedings on each. If an application is 
approved a license issues to begin construction of the 
works and complete the appropriation. Completion must 
follow within a time fixed by the state engineer. When 
the appropriation is complete a certificate is given the ap- 
propriator and this is recorded. The priority of the com- 
pleted appropriation dates from the filing of the applica- 
tion with the state engineer or the board. The statutes 
contain provisions for the adjudication of priorities either 
by the board of control, or the state engineer, or through 
special proceedings before the courts. Wherever the pri- 
mary determination of priorities is by the state engineer 
or the board of control, recourse to the courts is open to 
dissatisfied parties. 

The State is divided into divisions to facilitate the super- 
vision of the use of water. Each division is under the con- 
trol of the water commissioner, superintendent, or board, 
whose duty it is to supervise the taking of the water by 
those entitled and to see that the water is obtained by the 
users in accordance with the determined priorities.'^ 

§23. Irrigation Districts. In California and many of 
the other western States there are statutory provisions for 
irrigation districts. These irrigation districts must be care- 
fully distinguished from the water districts into which a 
State is divided under such a system of detailed super- 
vision as exists in Wyoming or Colorado. An irrigation 
district formed under one of the acts to which this section 
refers is a quasi-municipal corporation, organized for the 
purpose of acquiring water rights and maintaining a system 
for the irrigation of lands within the district. The cost 
of acquiring the rights and maintaining the system is ulti- 

«i Comp. Laws Utah, (1907) Title 40. 
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mately met by assessments on the owners of the benefited 
lands within the district and the assessments are a lien on 
such lands. Bonds may be issued by the district. The 
bonds, if validly issued, are a lien on the lands within the 
district.32 

§24. Acquisition of Water Rights by Prescription. 
Water rights of an appropriation nature may also be ac- 
quired by prescriptive adverse user. The principles in gen- 
eral are the same as those which govern the acquisition 
of easements by prescription. The prescriptive period va- 
ries in different jurisdictions from five to twenty years. 
Such a prescriptive right is not valid against those whose 
prior conflicting rights are not barred by the running of 
the prescriptive period. In order that the prescriptive pe- 
riod may run as against the right of X, the user must be 
uninterruptedly adverse to X^s right. That it is adverse 
to all other rights in the stream is not sufficient.** 

§ 25. Measurement and Duty of Water. In some juris- 
dictions there are provisions for a standard of measure- 
ment of water. In California this is the miner's inch. In 
most of the States of the West, the standard measurement 
of flow is the second-foot and the standard volume is either 
one cubic foot or one acre foot. Some of the States also 
have provisions fixing the maximum quantity of water for 
the irrigation of each acre. In Wyoming and most of the 
States which have adopted a similar system, this maxi- 
mum is fixed at one cubic foot per second for each seventy 
acres. 

§26. What Can Be Appropriated. In all the western 
States the water of streams may be appropriated in a 
lawful manner subject to existing rights. Probably the 
water of lakes and ponds may also be appropriated every- 
where, although such sources of supply are not specifically 
mentioned in some of the appropriation statutes.^^ Under- 

82 Colo. Bev. Stat., §§3440 et seq. 

83Hargrave v. Cook, 108 Cal. 72, 41 Pac. 18, 30 L. B. A. 390; Hubbs & 
Miner Co. v. Pioneer Co., 148 Cal. 407, 83 Pac. 253; Southern Cal. Inv. Co. v. 
WilBhire, 144 Cal. 68, 77 Pac. 767. 

«* Duckworth v. Watsonville etc. Co., 150 Cal. 520, 89 Pac. 338. 
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ground streams and lakes probably would be deemed proper 
subjects for appropriation in all jurisdictions, although! 
they are specifically mentioned in only a few. Concerning 
percolating waters there is a great deal of doubt in most 
jurisdictions. In California under the recent decisions ap- 
parently percolating waters may be appropriated, at least 
when they lie in a thoroughly saturating body. There is 
some authority in other States for the view that percolating 
water cannot be appropriated and some authorities contra, 
but little is definite either way.**^ In some of the States 
there are provisions for the appropriation of waste, seep- 
age, and spring waters with the qualification that the per- 
son on whose land the seepage shall rise shall have a prior 
right thereto.^® 

Appropriations are sometimes made of water discharged 
through an artificial ditch from a mine or after use by a 
private individual or a corporation. The appropriator can 
thereby gain no right, however, to insist that the person 
who has been discharging the water through the artificial 
channel shall continue to do so. It is a general principle 
that no one without grant, agreement, or prescription in 
his favor has a right to insist that a land possessor shall 
maintain artificial conditions on his land or shall continue 
to act in a certain manner for the special benefit of the 
claimant.''' 

The waters of a navigable stream may be appropriated 
in the absence of statutes to the contrary, subject, how- 
ever, to the right of the State to object if navigation is 
impeded or threatened.'® 

§27. Rights in Artificial Increments to a Source of 
Supply. If water is turned into a certain stream or other 

85 Whitmore v. Utah Fuel Co., 73 Pac. 764; Burr v. Maclay Bancho CJo., 154 
Cal. 428, 98 Pac. 260; Howard v. Perrin, 200 U. S. 71, 50 L. ed. 374; Sullivan 
V. Mining Co., 11 Utah 438, 40 Pac. 709, 30 L. E. A, 186; Willow Creek Co. v. 
Michaelson, 21 Utah 248, 60 Pac 943. 

8« Colo. Bev. Stat., § 3177. 

87 Ball V. Kehl, 95 Cal. 606; Burkhardt v. Meiberg, 37 Colo. 187, 86 Pac 98, 
6 L. R. A. (N. 8.) 1104; Phelps v. Nowlen, 72 N. Y. 39, 28 Am. R. 93. 

88 Miller & Lux v. Enterprise Co., 142 Cal. 208, 75 Pac. 770, 100 Am. St. B. 
114. 
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source of supply, it becomes, of course, an indistinguishable 
part of the body of water into which it is turned and, there- 
fore, subject to whatever rights may exist in the body. If 
the water thus added is an artificial increment due to the 
labor or other expense of X, however, and if X does not 
intend to abandon the water in turning it into the stream, 
but intends to reclaim the amount of increase further down, 
X is entitled to carry out his intent even against those 
having prior rights in the natural flow of the stream.^® If 
X artificially increases the source of supply in any other 
lawful manner, he acquires a like right. For instance, if 
he avoids the loss of contribution from surface waters due 
to evaporation by gathering them into a channel and thus 
facilitating their flow to the stream, or avoids loss through 
seepage or evaporation from the stream or its tributaries 
by gathering the flow into a pipe as a conduit, or if he 
adds the subsurface flow, which has previously been lost, 
to the surface flow, or if he increases the flow from a spring 
by enlarging its outlet or removing obstructions, he is enti- 
tled to the net amount of his increase against prior appro- 
priators in the natural flow of the stream.^^ X is not jus- 
tified, however, in preventing those who have rights in the 
source of supply from getting their due use of the water 
as before by his improvements, nor in entering on the land 
of others without permission or right to make the change. 
Furthermore, in jurisdictions where riparian rights are rec- 
ognized, riparian proprietors have prior rights in the sub- 
surface flow against X, although they have never previously 
undertaken its development.^^ 

§ 28. Who May Appropriate. Anyone of general legal 
capacity may be an appropriator unless he comes under 
some specific statutory disqualification.^^ In the absence of 

«» Miller v. Wheeler, 103 Pac. 641; The Butte Canal Co. v. Vaughn, 11 Cal. 
143. 

*o Platte Valley Co. v. Buckers Co., 25 Colo. 77, 53 Pac. 334; Churchill v. 
Rose, 136 Cal. 576, 69 Pac. 416; Pomona Co. v. San Antonio Co., 152 Cal. 618^ 
93 Pac. 881. 

*i See post, ch. in. 

42 Santa Paula Co. v. Peralta, 113 Cal. 38, 45 Pac 168. 
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legislation to the contrary, he need own no land. He may 
make the appropriation for use on lands of which he is 
lessee or licensee or on which he is a mere squatter.*^ 

§ 29. Appropriationfl by Corporations or Individuals for 
Service to Irrigators. In California and some of the other 
western States an appropriation right may be acquired for 
purposes of selling the water to irrigators or other users. 
The relation between such an appropriator and his custom- 
ers in these States depends upon the agreement between 
them and any applicable regulative provisions which may 
have been enacted. In Colorado and other jurisdictions, 
however, sale is not regarded as a use which can be made 
the basis of a valid appropriation. In these jurisdictions, 
one diverting water to supply customers who wish to irri- 
gate their lands is not regarded as the beneficial proprie- 
tor of a water right. His customers, who put the water to 
use, are deemed the real appropriators by the courts and 
the diverter is treated very much as a carrier of the water 
from the source of supply to the consumers. The result 
is that the customers acquire property rights in the appro- 
priation. Also, generally under statutory provision, they 
acquire priorities against each other according to the times 
of initiation of their respective uses.^* In some States, con- 
sumers from the same ditch are required to prorate in times 
of deficiency, however.^^ 

Even in Colorado, however, the diverter for sale has a 
legal interest in the appropriation right, and suits with 
other diverters from the same source of supply are carried 
on in his name. Furthermore the relative priority of the 
appropriation right resulting from his enterprise as against 
those of other diverters depends upon the date of initiation 
of his enterprise as compared with the dates of initiation 
of the other appropriations and not upon the dates at which 
the several rights of his different consumers accrue. 

"Irwin V. Phillips, 5 Cal. 140, 63 Am. Dec. 113; Colo. Bev. Stat., 8 3165; 
Hough V. Porter, 98 Pac. 1081 at p. 1103. But see and compare Alta Land & 
Water Co. v. Hancock, 85 Cal. 218, 20 Am. St. R. 217. 

44 Nevada Ditch Co. v. Bennett, 30 Oreg. 59, 45 Pac. 472, 60 Am. St. B. 777. 

*5 Colo. Bev. Stat., § 3175. 
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§30. Where Can an Appropriation Be Made. It has 
heen decided in California that an appropriation is not 
valid for all purposes if it is made on private land.^® The 
idea expressed by Judge McFarland in his opinion seems 
to be that in California appropriations are given validity 
against other private water rights only by virtue of the 
authorization contained in the Acts of Congress passed 
in 1866 and 1870,*^ and subsequent acts, and that if the 
appropriation is on private land, it is impossible that these 
acts should operate to give the appropriator a right by 
grant from the Federal Government. This idea is erro- 
neous both in premise and conclusion. There are many 
cases in the California reports in which appropriation 
rights have been recognized as valid by the courts without 
question, although they were initiated on private land. And 
there is no doubt at all that throughout the West generally, 
an appropriation may be made anywhere that lawful access 
to the source of supply can be obtained. There is some 
doubt whether an appropriation initiated by a trespass is 
valid. Probably it is invalid at least as against the person 
on whose land the diversion has been made by a trespass.*® 

§ 31. Place of Use. The place of appropriation use may 
be located anywhere unless there is some spfecific statutory 
regulation to the contrary. Water from a stream may be 
taken beyond the watershed of the stream by the appro- 
priator, and water may be diverted in one State for use 
in another, unless legislation forbids.*^ 

§32. Loss of Appropriation Rights. Appropriation 
rights may be lost in various ways. If the holder of such 
a right ceases to use the water for a considerable space 
of time with no definite intent of ever again putting it to 
a use, he may be adjudged to have abandoned his right. 

4« Cave V. Tyler, 133 Cal. 566, 65 Pac. 1089. 

4T IT. S. Bev. St. §§ 233F-2340. See ch. m. 

48 Prentice v. McKay, 98 Pac. 1081; see also and compare Alta Land & 
Water Co. v. Hancock, 85 Cal. 219, 20 Am. St. B. 217. 

*9 Howell V. Johnson, 89 Fed. 556; Willey v. Decker, 11 Wy. 496, 73 Pac. 210, 
100 Am. St. B. 939; Hudson County Water Co. v. McCarter, 209 U. S. 349, 52 
L. ed. 828. 
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This would certainly be the result if he indicated affirma- 
tively an intent to give up the right at any time during 
the period of non-use. In some, if not all, of the western 
States mere non-use for the period of the statute of limita- 
tions will extinguish the right.^^ An appropriation right 
may also be partially or wholly extinguished by prescriptive 
adverse claim and use by others.*^^ 

§33. Abandonment of Water. An abandonment of a 
particular lot of water must be carefully distinguished 
from the abandonment of an appropriation right. An 
appropriation right is in essence a right to take and use 
water from a source of supply. This right may be lost 
in various ways ; but it is not lost merely by a single turn- 
ing back of water diverted, unused, into the source of sup- 
ply. The possessory rights in the particular water so 
turned back are lost by the abandonment of the water, 
however.*^* Generally, possessory rights in water are lost 
if the water is allowed to escape from control ; but it does 
not follow that whatever rights the former possessor had 
in the source from which the water was taken or the body 
into which it finds its way, are also lost. 

§ 34. Transferability of Water Rights. Appropriation 
rights may be appurtenant to the possessorship of the 
land on which the water is used. They will be deemed 
appurtenant if it is the expressed intent of the holder that 
they should be. Irrigation water rights are often appur- 
tenant. If they are, they will pass to a transferee of 
the dominant tenement without mention in the instrument 
of conveyance. Such rights may also be held in gross. 
They are valuable property and are transferable unless 
there is some peculiar restraint placed upon their aliena- 
bility. Appropriation rights are real property and trans- 
fers of them are generally within the provisions of the 

BO Davis V. Gale, 32 Cal. 26, 91 Am. Dec. 554; Santa Paula Co. v. Peralta, 
113 Cal. 38, 45 Pac. 168; Smith y. Hawkins, 110 Cal. 122, 42 Pac. 453; Idaho 
Eev. Civ. Code, § 3264. 

51 Hubbs Sc Miner Ditch Co. v. Pioneer Co., 148 Cal. 407, 83 Pac. 253. 

»2 Eddy V. Simpson, 3 CaL 249; Shultz v. Sweeny, 19 Nev. 359, 11 Pac. 253, 
8 Am. St. B. 888. 
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State statute of frauds concerning transfers of interests 
in land. Where such is the case, a parol transfer of an 
appropriation right in gross will be ineffective. If the 
attempted transfer comprises an estate in land with an 
appurtenant water right, however, and possession of the 
land is taken under the transfer, and improvements are 
made and the water is used by the transferee, he may ac- 
quire an equitable right to both land and water right under 
the principles of specific performance of contracts.*^^ 

88 Smith V. CHara, 43 Cal. 371; Ortman v. Dixon, 13 CaL 33; Hindman v. 
Hizor, 21 Ore. 112, 27 Pac. 13; McDonald v. Lannen, 47 Pac. 648. 
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CHAPTER m 

ADJUSTMENT OF OONFLICTINO CLAIMS OF RIPA- 
RIAN PROPRIETORS AND APPROPRIATORS 

In this chapter I intend to consider the relative validity 
of riparian rights in streams, ponds, and lakes, and appro- 
priation rights in the same sources of supply. The mat- 
ter must be tersely stated and, therefore, I shall avoid all 
puzzling details and intricate complications and shall give 
only the main rules and considerations applicable to the 
questions within the scope of the chapter. 

§35. Riparian Rights Non-Existent in Certain States 
and Territories. In a number of the western States and 
Territories, riparian rights do not exist. These jurisdic- 
tions are Arizona, Colorado, Idaho, New Mexico, Nevada, 
Utah, and Wyoming. In all of them the courts have de- 
cided that the common-law system of riparian rights is 
not suited to their natural conditions, and that its adoption 
would seriously interfere with the development of the 
country. Therefore, they have held that it constitutes no 
part of the local common law. These judicial pronounce- 
ments are reinforced by legislation, and the appropriation 
system is firmly entrenched as the only foundation for 
water rights in streams, lakes, and ponds. In Nevada, 
however, the early decisions recognized the existence of 
riparian rights and the present law was established only 
by overruling them.* 

§36. Riparian Rights Recognized in Other Western 
States. In all the other western States, riparian rights are 
upheld by the courts in accordance with the indications 
contained in the first chapter of this article. Wherever 
such rights are once in existence, clearly constitutional re- 

iVansickle v. Haines, 7 Nev. 249; Reno Smelting Co. v. Stevenson, 20 Nev. 
269, 21 Pac. 317, 4 L. R. A. 60, 19 Am. St. R. 364; Crippen v. White, 28 Colo. 
298, 64 Pac. 184; Colo. Const. Art. XVI, U 5, 6. 

34 
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strictions prohibit that private owners shall be deprived 
of them for the benefit of the pnblic without compensation. 
Therefore, it is impossible for these States to abolish 
riparian rights by a mere legislative fiat and the double 
system probably will characterize their water law indefi- 
nitely. Indeed, there seems to be no great opposition to 
the general principles of the law of riparian rights as 
it has been developed in these States.^ 

§37. Possessory Rights on the Pnblic Domain. Per- 
haps we can best get an idea of the way in which the 
adjustment between riparian rights and appropriation 
rights is made, by a rapid survey of the judicial develop- 
ment of the double system in California. 

When the first settlers came to California from the East 
there were no congressional acts under which the public 
lands could be appropriated. Consequently, the gold seek- 
ers and the succeeding ranchers were technically trespass- 
ers upon the public domain. Their trespassing was winked 
at by the public oflBcials and was supported by an unani- 
mous public opinion in the West. The courts adjusted 
the conflicting claims of different appropriators of the pub- 
lic lands upon the basis of prior possession, and the pro- 
prietary rights resulting from this judicial attitude were 
bought, sold, and transmitted to successors. In 1865 Con- 
gress put an authoritative endorsement upon these decisions 
of the western courts concerning mining claims by enacting 
as follows : 

*'No possessory action between persons in any court of 
the United States for the recovery of any mining title, or 
for damages to any such title, shall be affected by the fact 
that the paramount title to the land in which such mines 
shall lie is in the United States; but each case shall be 
adjudged by the law of possession."^ 

Principles of Prior Appropriation Applied to Possessory 
Riparian Rights in the Public Domain. Of course the need 

2 Lux V. Haggin, 69 Cal. 255, 10 Pac. 674. 

8 U. S. Rev. St., § 910; U. S. Comp. St. 1901, p. 679. 
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for water for mining and agricultural purposes was an 
early incident of the settling of the country and as soon 
as the miners and ranchers began to divert the water from 
the streams to supply their needs, disputes arose between 
settlers along the stream who wished to use the water, and 
the adverse diverters. 

We have found in the preceding chapter that as between 
two who claimed water by appropriation alone, the prior 
appropriator was preferred; but if the subsequent appro- 
priator happened to have land bordering on the stream 
from which the diversions were made, he had an addi- 
tional basis to support his claim against the prior appro- 
priator. If the subsequent diverter was defendant, he 
might set up that he was using the water on riparian land 
within the scope of riparian rights. If he was plaintiff, 
he might claim that his possession of riparian land, even 
though the title to that land was in the Federal Govern- 
ment, gave him riparian rights in the stream which had 
been infringed by the diversion of the defendant for use 
on non-riparian lands. The California courts disposed of 
such contentions as follows : 

Crandall v. Woods. In Crandall v. Woods* it was held 
that the riparian claimant or the appropriator would be 
preferred according to the relative priority in time of the 
initiation of the claim to the water by the appropriator 
and the appropriation of the riparian land by the riparian 
claimant. Therefore, if X settled upon riparian land in 
1862 and began to use the water in 1864, and T began 
to divert for non-riparian uses in 1863, X could main- 
tain riparian rights against Y although Y was the first 
to divert the water for a beneficial use. On the other 
hand, if X appropriated the land only in 1864, after 
Y's appropriation had been initiated, Y would be preferred. 
Neither person had title from the Federal Government. 
Both claimed by appropriation alone and prior appropria- 
tion whether of riparian land or of water was to prevail, 
the appropriation of riparian land giving to the claimant 

* 8 Cal. 13a 
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among other possessory rights the riparian rights incident 
to possession at common law.*^ 

Vansickle v. Haines. In Vansickle v. Haines,® the Ne- 
vada Supreme Court had before it the following case : In 
1857, the plaintiff Vansickle diverted water from a stream 
for irrigating and domestic purposes at a point on land 
which was then public, but was patented in 1864 to the 
defendant Haines. In 1865, Vansickle obtained a patent 
for the non-riparian land where he used the water. In 
1867 the defendants constructed a flume on Haines* land 
and turned into it all the water of the stream, thereby 
depriving the plaintiff of that part of it which he had 
been using. Vansickle asked damages and an injunction 
to restrain further diversion of that portion of the stream 
claimed to have been appropriated by him. The Supreme 
Court held that Vansickle had no water rights which availed 
against the Federal Government at the time that Haines 
received his patent, and that, therefore, Haines* patent 
invested him with riparian rights from the superior pro- 
prietor, the Federal Government, which were good against 
Vansickle 's rights resting only on prior appropriation. 

Although this case has been overruled by the later cases 
in Nevada which entirely discard the system of riparian 
rights,'' it has been endorsed judicially in California and 
undoubtedly is good law in jurisdictions where riparian 
rights are recognized.® 

§ 38. Act of Congress of 1866 and Its Effects on Water 
Rights. In 1866 Congress passed an act which has had an 
important influence on western water law. The pertinent 
provisions of this act read as follows : 

** Whenever, by priority of possession, rights to the use 
of water for mining, agricultural, manufacturing, or other 

8 Compare with Crandall v. Woods, Irwin v. Phillips, 5 Cal. 140, 63 Am. 
Dec. 113. 
• 7 Nev. 249. 

7 Beno Smelting Co. v. Stevenson, 20 Nev. 269, 21 Pac. 317, 4 L. K. A. 60, 
19 Am. St. B. 364. 

8 Lux V. Haggin, 69 CaL 255, 10 Pac. 674. 
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purposes, have vested and accrued, and the same are recog- 
nized and acknowledged by the local customs, laws, and the 
decisions of the courts, the possessors and owners of such 
vested rights shall be maintamed and protected in the same ; 
and the right of way for the construction of ditches and 
canals for the purposes herein specified is acknowledged 
and confirmed ; but whenever any person, in the construction 
of any ditch or canal, injures or damages the possession of 
any settler on the public domain, the party committing such 
injury or damage shall be liable to the party injured for 
such injury or damage/'® 

The courts have held that where appropriation rights 
are recognized, this act gives water rights to the extent 
authorized by the local decisions to the appropriator dat- 
ing from the time of the initiation of his appropriation, 
against the Federal Government and its successors in inter- 
est, including riparian claimants whose titles from the Fed- 
eral Government are initiated after the initiation of the 
appropriation. One result of thi^ act is that a case, involv- 
ing facts similar to those in Vansickle v. Haines, occur- 
ring subsequently to the passage of this act, would be 
decided in favor of the prior appropriator instead of in 
favor of the riparian claimant for the reason that both 
appropriator and riparian claimant could rely upon title 
from the Federal Government and the appropriator 's title 
would have a prior initiation. In all cases, however, where 
the title of the riparian claimant from the Federal Govern- 
ment was initiated before the initiation of the appropria- 
tion, the riparian rights are prior to those of the appro- 
priator.^^ 

§ 39. Time of Initiation of Riparian Titles. The initia- 
tion of the rights of riparian claimants do not necessarily 
date only from the issuance of a patent from the Federal 
Government. The time of initiation depends upon the char- 
acter of the claim under which title is acquired and the 
« 

9 U. S. Rev. St., S 2339; Comp. St., (1901) p. 1437. See also U. 8. Rev. St., 
§ 2340; Comp. St., (1901) p. 1437. 
loHargrave v. Cook, 108 CaL 72; Lux v. Haggin, 69 Cal. 255, 10 Pac. 674. 
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Federal statutes regulating the making of such a elaim.^^ 
In order to determine the time of commencement of the 
vested rights against the Federal Government then, it is 
necessary to examine carefully the applicable statutory 
provisions and the decisions construing them. These land 
laws are of various sorts and it would be beyond the scope 
of the purpose of this article to enter into a discussion of 
them. It may be well to call two facts to attention, how- 
ever. Some titles to western land were initiated under 
the Mexican Government and later confirmed by the United 
States. The second fact to be noted is that both appro- 
priation rights and the rights of riparian possessors are 
transferable and transmissible, and that, therefore, the 
relative priority of a certain appropriation right and a 
certain riparian right depends not upon the times when 
the present holders acquired the rights, but upon the times 
when the rights originated in the hands of their respective 
predecessors in interest, other than the Federal Govern- 
ment. 

§40. Rights of Appropriators Against Grantees of 
Riparian State Lands. The western States have acquired 
a great deal of land from the Federal Government under 
various acts of Congress and much of this land has been 
disposed of to private individuals under State laws. If 
the State acquired a particular piece of land before the 
water right act of 1866 was passed, it is evident that this 
act no more affects riparian rights pertaining to possessor- 
ship of this land than it would affect similarly situated 
lands in the hands of a private transferee from the Fed- 
eral Government under a title dating back of this act. Fur- 
thermore, appropriations made after the passage of the act, 
but also after the lands passed from the Federal Govern- 
ment to the State, can derive no efficacy from the act 
against the riparian rights of the State. The State is in 
the position of a holder by prior title as against such sub- 
sequent appropriators. It is evident, therefore, that all 

n Sturr v. Beck, 133 U. S. 541, 33 L. ed. 761; McQuire v. Brown, 106 CaL 
660^ 39 Pac 1060^ 30 L. B. A. 384. 
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such subsequent appropriators must rest the validity of 
their claims against riparian rights pertaining to the pos- 
sessorship of such lands upon State legislation." 

As a matter of fact, the State appropriation statutes 
probably are all broad enough to authorize appropriations 
against State riparian rights ; but in California the appro- 
priation statutes were passed only in 1872. Therefore, the 
courts of that State probably will hold that a riparian 
proprietor, claiming under title from the State initiated 
before 1872, has superior rights to those of an appropria- 
tor who began his diversion before the riparian lands 
passed into private ownership but after they had passed 
from the Federal Government to the State. This point is 
unsettled in California but the indications in the leading 
case of Lux v. Haggin^^ endorse the statement I have made. 

§ 41. Effect of the Desert Land Act on Riparian Rights. 
Some recent Oregon cases have brought a new and im- 
portant factor into the determination of the relative valid- 
ity of appropriation and riparian rights. In 1877 Congress 
passed an act to encourage the irrigation and reclamation 
of desert lands belonging to the public domain. The acqui- 
sition of appropriation rights for the irrigation of these 
lands by settlers upon them is provided for, and then the 
act declares : 

** and all surplus water over and above such actual 

appropriation and use, together with the water of all lakes, 
rivers and other sources of water supply upon the public 
lands and not navigable, shall remain and be held free for 
the appropriation and use of the public for irrigation, min- 
ing, and manufacturing purposes subject to existing 
rights.''^* 

Hough V. Porter. In Hough v. Porter,^*^ the Oregon 
Supreme Court held that the effect of this provision was 
to prevent the acquisition of riparian rights by subse- 
quent grantees of the Federal Government within the ter- 

12 Lux V. Haggin, 69 Cal. 255, 10 Pac. 674. 
18 69 Cal. 255, 10 Pac. 674. 

14 Desert Land Act; U. S. Comp. St., (1901) pp. 1548-1552. 

15 98 Pac. Kep. 1083. 
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ritory covered by the act, excepting rights for domestic 
use on riparian lands. In a later case,^® Justice Holmes 
of the Federal Supreme Court says of the pronouncements 
of the Oregon Court on this point : 

**The opinion that we have expressed makes it unneces- 
sary to decide whether lands in the arid regions patented 
after the Act of March 3, 1877, c. 107, 19 Stat. 377, are not 
accepted subject to the rule that priority of appropriation 
gives priority of right by virtue of that act construed with 
Eev. Stat., § 2339. The Supreme Court of Oregon has ren- 
dered a decision to that eflfect on plausible grounds." 

Strange to say, the point decided in Hough v. Porter 
seems never to have been argued in the California Supreme 
Court, although cases to which such an argument would 
be applicable have been adjudicated by that court without 
reference to the Desert Land Act. The Oregon cases seem 
to be the only authorities on the question. Whether or 
not they will be followed in other jurisdictions is a doubt- 
ful question. Though the act is open to the interpretation 
which the Oregon Court has put upon it, its terms do not 
necessitate this interpretation. 

§42. Other Elements Modifying the Adjustment of 
Riparian and Appropriation Rights. It is obvious from a 
consideration of the preceding sections that a determina- 
tion of the relative priority of appropriation rights and 
riparian rights requires a very careful consideration of 
the history of the appropriation and of the title to the 
riparian land. 

Biparian rights may lose priority with respect to cer- 
tain appropriation rights by prescriptive adverse use of 
the appropriator.^^ They may be condemned for a public 
appropriation use under the eminent domain statutes. Of 
course, a grant, release, or other agreement executed with 
proper formality may also modify the relative water rights 
of the different claimants. 

leBoquillas v. Cnrtis, 213 U. S. 339, 53 L. ed. 822. 

17 Southern CaL etc. Co. v. Wilahire, 144 Cal. 68, 77 Pac 767. 
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CHAPTER IV 
UNDERGROUND WATERS 

We may divide undergroimd waters roughly into three 
classes and dispose of the first two classes in a few words. 
The classes are (1) the subsurface flow of surface streams; 
(2) underground streams and lakes; (3) percolating water. 

§ 43. Rights in Subsurface Flow of Streams. Streams 
which have previous beds saturate them to a varying depth 
and this saturating water slowly moves along in the direc 
tion of the surface flow. In the more arid regions, the 
surface flow will sometimes disappear entirely, especially 
in the dry season, but often the subsurface flow will con- 
tinue in diminished volume. Rights in the stream extend 
to the subsurface flow and are adjusted according to the 
rules and principles developed in the preceding chapters.* 

§ 44. Rights in Subsurface Lakes, Ponds, and Streams. 
Sometimes, but not often, a subterranean stream or a sub- 
terranean lake is discovered and becomes a valuable source 
of supply. Rights in such bodies of water are raised and 
adjusted on the same considerations as are controlling in 
the case of similar overground waters.^ 

§ 45. Slow Development of Law of Percolating Waters. 
The third class of underground waters is of very great and 
constantly increasing importance. In California many 
ranches are irrigated by wells and more will be throughout 
the West as time goes on. For city water supply pur- 
poses also, artesian wells are of the greatest value. In 
view of these facts it is strange to discover how backward 
the development of the law of percolating waters has been. 
The past seventy years have seen more progress in this 
development than all the preceding centuries of the com- 

1 Verdugo Canon Co. ▼. Verdugo, 152 Cal. 655, 93 Pac. 1021. 
a Willis V. City of Perry, 92 la. 297. 

42 
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mon law and it is only within the last ten years that the 
law of California, the most progressive of that of any 
jurisdiction on this subject, has reached certainty with re- 
spect to some of the most important and common questions. 
The other western States are far behind California in the 
judicial development of this branch of the law of waters. 

Acton V. Blundell. The leading case on the common 
law of percolating water is Acton v. Blundell,^ decided 
in England in 1843. A predecessor in title to the plain- 
tiff sank a well on his land to raise water for the working 
of a mill. Aifterwards the defendants sank coal pits on 
land in the neighborhood and proceeded in the ordinary 
manner to mine coal. In consequence, the supply of water 
ID plaintiff's well became insuflBcient for the purposes of 
the mill. Plaintiff sued for damages id an action on the 
case. The Court of Exchequer Chamber affirmed a judg- 
ment for the defendant. 

The wisdom of this decision would not be denied in any 
jurisdiction. It would stand as a satisfactory precedent 
in California as well as in England. Nowhere would one 
who, unavoidably through the ordinary improvement of 
his own land, has interfered with the percolation of water 
to his neighbor's well, or caused percolation from his neigh- 
bor's well, be held guilty of a tort. In the opinion of 
Tindal, C. J., however, there is a vague generality which 
has been interpreted, probably erroneously, to mean that 
under no circumstances will a land possessor be liable for 
affecting through acts on his own land, the quantity of 
the percolating supply of his neighbor. Acton v. Blundell 
has been frequently miscited as the leading authority for 
this proposition, which was established as law in England 
by the House of Lords in the case of Mayor of Bradford 
V. Pickles* and is the law still in some States in this 
country.*^ 

The controlling reason given for these decisions is that 

8 12 M. & W. 324. 
4 1895 A. C. 587. 

» Chatfield v. Wilson, 28 Vt. 49; Huber v. Merkel, 117 Wise. 355, 94 N. W. B. 
354, 62 L. B. A. 589, 98 Am. St. B. 933. 
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it is impracticable to attempt an adjustment of rights in 
percolating water on a correlative basis. Perhaps failure 
to appreciate the great future value of these sources of 
supply is also responsible. Certainly the California Su- 
preme Court has not found any insurmountable obstacle 
in the way of developing the law concerning this sort of 
water roughly upon the analogy of the law pertaining to 
surface streams. 

§ 46. Liability for Polluting Percolating Water and for 
Injuries to Streams by Causing Percolation. Even in Eng- 
land one is liable for an avoidable pollution of another's 
percolating supply.® Also in England one who appreciably 
diminishes a stream by causing percolation from the stream 
is liable to riparian proprietors unless he can justify upon 
the ground of proper riparian use.'' One is not guilty of 
a tort in England, however, for intercepting percolations 
on their way to the stream; nor for causing a diminution 
in the stream by percolation through withdrawing the sup- 
port of underground water not a part of the surface or 
subsurface flow of the stream.® 

§ 47. Law in the United States — ^Doctrine of Reasonable 
User. In some jurisdictions in the United States the law 
is in accord with that of England on all of these points, 
but in many States there has been in the last thirty years 
a decided adoption of what has been loosely termed **the 
doctrine of reasonable user'\ The courts adopting this 
'Moctrine of reasonable user^' do not hold a man guilty 
of a tort because of an unavoidable interference with his 
neighbor's percolating supply in the ordinary development 
of his own land or by taking the water for use on lands 
overlying the supply in reasonable quantities, but do hold 
him liable if he wantonly, or negligently, or by **an unrea- 
sonable use'' of the supply, interferes with a ** reasonable 

e Ballard v. Tomlinsoiiy L. B. 29 Ch. Div. 115. This is also the law in the 
U. 8. generally. CoUins ▼. Chartiers Valley Co., 139 Pa. Ill, 21 Atl. 147. But 
compare : Brown & Bros. ▼. Ilins, 27 Conn. 84, 71 Am. Dec. 49. 

7 Grand Junction Canal Co. ▼. Shugar, L. B. 6 Ch. App. 483. 

sChasemore ▼. Bichardsy 7 H. of L. 349; English v. Metropolitan Board, 
(1907) 1 K. B. 588. 
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use'* of another. There are a few decisions in the United 
States before 1880 in this direction, but the case which 
leads the progressive movement of the past fifteen years 
is Forbell v. New York.® 

Forbell v. New York. The plaintiff was a lessee of cer- 
tain farm lands in the connty of Kings, New York State. 
He nsed a portion of the land for growing celery and 
water cresses. In 1885 the City of Brooklyn constructed 
a pumping station near these lands and in 1894 sank addi- 
tional wells and made an additional pumping station. When 
these wells were sunk the city^s engineers contemplated 
obtaining an abundance of water for city purposes by 
draining off the percolating supply from the neighboring 
country. The effect of the pumping at these stations was 
to lower the level of the underground water on plaintiff *s 
land and thus make it unfit for the cultivation of celery 
and water cresses. Plaintiff's crops had failed for several 
years prior to the commencement of the action in 1898. 
The New York Court of Appeals decided that the defend- 
ant and its predecessor, the City of Brooklyn, had deprived 
the plaintiff of the natural supply of percolating water 
under his land ** unreasonably '^ because they had taken 
large quantities of the water for use at a distance from 
the lands overlying the supply. 

Some later cases developing the ** doctrine of reasonable 
user'* are cited in the notes.^^ 

Katz V. Walkinshaw. I wish now to indicate the effects 
of the adoption of the doctrine in California where the 
law of percolating water is most fully developed. 

The leading case in California on this branch of the law 
is Katz V. Walkinshaw.^^ In fact it must always remain 

9 164 N. Y. 522, 58 N. E. B. 644, 51 L. E. A. 695, 79 Am. St. E. 666. 

10 Barclay v. Abraham, 121 la. 619, 96 N. W. E. 1080, 100 Am. St. E. 365; 
Pence ▼. Carney, 58 W. V. 296, 52 S. E. E. 702, 6 L. E. A. (N. 8.) 266, 112 
Am. St B. 963; Ericksen v. Crookston Waterworks Co., 117 N. W. B. 435; 
Stillwater v. Parmer, 89 Minn. 58, 93 N. W. E. 907, 60 L. E. A. 875, 99 Am. 
St. E. 541. 

11 141 Cal 116, 70 Pac. 663, 74 Pac. 766, 64 L. B. A. 236, 98 Am. St 
B. 35. 
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one of the guideposts in the history of the water law of 
the State. It was thoroughly argued by numerous eminent 
counsel of the big water companies which intervened and 
asked a rehearing after the first decision of the case by the 
Supreme Court and the ** doctrine of reasonable user** was 
definitely announced in spite of strenuous opposition of 
counsel for these important interests. 

The action was brought to enjoin the defendant from 
diverting water from an artesian belt which lay partly un- 
der the land of the plaintiffs. The plaintiffs had sunk 
wells to this artesian belt and had obtained a steady flow 
of water which they had used during many years for do- 
mestic purposes and irrigation of lands over the supply. 
The defendant also sank wells shortly before the suit was 
brought and carried the water obtained to a distance and 
sold it for use. The diversion of the defendant seriously 
interfered with the flow from the plaintiff's wells. The 
Supreme Court reversed the judgment of non-suit entered 
against the plaintiffs in the court below, and held that an 
interference with plaintiff's supply by a diversion for use 
on lands at a distance from the supply was a legal wrong 
to the plaintiffs, entitling them to an injunction. 

In his opinion delivered on rehearing. Justice Shaw an- 
swers the objection of impracticability of the doctrine of 
reasonable user as follows : 

**The objection that this rule of correlative rights will 
throw upon the court a duty impossible of performance, 
that of apportioning an insufficient supply of water among 
a large number of users, is largely conjectural. No doubt 
cases can be imagined where the task would be extremely 
difficult, but if the rule is the only just one, as we think has 
been shown, the difficulty of its application in extreme cases 
is not a sufficient reason for rejecting it and leaving prop- 
erty without any protection from the law." 

Details of the Doctrine of Reasonable User in California. 
Later cases in California indicate that the law in that State 
is as follows : 

If X is prevented from getting percolating water from 
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under his land for an economical nse on lands overlying 
the supply by Y's diversion from the same supply or its 
tributaries, and Y is using the water on distant lands, 7 
has infringed X*s rights. A fortiori he has infringed X^s 
rights if he wastes the water.^^ 

If, however, Y also uses the water on lands overlying the 
supply in an economical manner he is not legally liable to 
X unless he takes more than his fair proportionate share 
as between himself and X}^ 

If both X and Y use the water on lands not over the 
supply, the one who first appropriated the water to his 
use has a prior right against the other to the extent of 
his use.^* 

In no case, however, can either X or Z permanently in- 
jure the common supply by an excessive use without liabil- 
ity unless the result was not reasonably foreseeable.^*^ 

Legal liability accrues only when a use of the plaintiff 
is interfered with and not as in the case of surface streams, 
when merely the possibility of use is impaired.^® 

§48. Correlation of Rights in Streams and Rights in 
Connecting Percolations. If by diverting tributary perco- 
lating water Y lessens the flow of a stream in which X 
has riparian rights and thereby renders it less valuable for 
possible riparian uses of X, he has committed a legal wrong 
against X unless either he has taken only a reasonable 
amount of water for use on lands overlying the supply, 
or can justify on the ground that he is using the water on 
riparian lands within the scope of riparian rights and lib- 
erties.^'' If X has only appropriation rights in the stream, 
Y may be able to justify his diversion although he is using 
the water on non-riparian lands not overlying the supply. 

laKatz ▼. Walkinshaw, 141 Cal. 116; Burr v. Maclay Eancho Co., 154 Cal. 
428, 98 Pac. 260; Ex parte Elam, 91 Pac. 811. 

13 Burr V. Maclay Rancho Co., 154 Cal. 428, 98 Pac. 260 {dictum). Compare 
Hudson V. Dailey, 156 Cal. 603, 105 Pac. 755. 

i*Burr V. Maclay Bancho Co., 154 Cal. 428, 98 Pac 260 {dictum). 

i» Idem, footnote 14. i« Idem, footnote 14. 

17 McClintock v. Hudson, 141 Cal. 275, 74 Pac. 849; Cohen v. La Canada Co., 
142 Cal. 437, 76 Pac. 47; Hudson v. DaUey, 156 Cal. 617, 105 Pac 748. 
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He can do so if lie shows that his appropriation was in- 
itiated prior to the initiation of X's appropriation. If X's 
appropriation is prior in time, however, X will prevail.^® 

If Y is prevented from getting percolating water on 
his land for use over the supply by a diversion from the 
stream which feeds the percolations, the diversion consti- 
tutes a wrong to him if it is made for use on non-riparian 
lands or otherwise beyond the scope of riparian rights. 
If F's use is on distant lands he cannot complain of the 
diversion although for a use on distant lands also, unless 
his appropriation is prior to that of the diverter from the 
stream.^® 

§ 49. Modification of Rights in Percolating Waters by 
Prescription, Agreement, or Condemnation. The relative 
rights in percolating waters may be modified so as to differ 
from the indications in the preceding sections by grant 
or other agreement properly executed, by condemnation 
under eminent domain proceedings, or by prescriptive ad- 
verse user of one party against the other. A cause of 
action at law does not arise for interfering with the use- 
fulness of percolating waters until some particular use is 
hampered and, therefore, probably, the prescriptive period 
does not begin to run against the rights of a land pos- 
sessor in percolating waters underlying his land until there 
has been an actual interference with his use or that of 
his predecessors on the land. In this respect the land 
possessor's rights in percolating waters differ from those 
of a riparian proprietor in the stream.^*^ 

§50. Law of Percolating Waters in Other Western 
States. In all the other western States the law of perco- 
lating waters is almost wholly undeveloped in detail. There 
is little authority on the possible problems. One can find 

18 Compare Montecita Valley C!o. v. Santa Barbara, 144 Cal. 678, 77 Pac. 
1113; Hudson v. Dailey, 156 Cal. 617, 105 Pac. 748; Miller v. Bay Cities Co., 
107 Pac. 115, 27 L. R. A. (N. S.) 772, 157 Cal. 256. 

i» Miller V. Bay Cities Co., 157 Cal. 256, 107 Pac. 115, 27 L. B. A. (N. S.) 
773; Hudson v. Dailey, 156 Cal. 617, 105 Pac. 748. 

20 Burr v. Maclay Bancho Co.^ 154 Cal. 428, 98 Pac 260; Hudson v. Dailey, 
156 Cal. 617, 105 Pac. 748. 



106 

Digitized by VjOOQIC 



IREIGATION LAW 49 

little that is opposed conclusively to the California ideas.^^ 
It is very likely that ultimately the law in all western juris- 
dictions will be developed in accord with the California 
decisions except in so far as it is hampered in such a 
development by conflicting legislation. 

21 Sullivan v. Mining Co., 11 Utah 438, 40 P. 709; but see Howard v. Perrin, 
200 U. S. 71, 50 L. ed. 374. 
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CHAPTER I 
INTRODUCTORY 

§ 1. Definition. Estate signifies the interest one has in 
land as distinguished from personal property, and came to 
be used in this way from the estate (or status) of the vassal, 
in relation to his over-lord on the one hand and the land on 
the other, under the feudal system. Title signifies the 
means or method of acquiring this interest or estate as 
by descent from one's ancestors, or by deed of conveyance 
from a stranger. 

§ 2. Origin and Foundation of Title. It is not proposed 
here to enter into an inquiry at large on the social and 
economic problems of property; and for the ordinary citi- 
zen it may be suflBcient and as well to accept the law as it 
is, without too nice an inquiry into the causes which led 
to it and the reasons on which it is based; but one who 
designs anything like a scholarly study of the law cannot 
wholly ignore such things. Therefore, let us frankly meet 
the question, why anyone should be recognized as having 
any better title to any particular piece of land than any of 
the rest of mankind, and in case of his death or abandon- 
ment of his claim why any one else should be recognized as 
having in any way succeeded to his title. It would seem 
clear that no one acquiring property from another would 
have any better title to it than the one from whom he 
acquired it, and this admission leads us directly, sooner 
or later, to the original acquirer. First then, let us see the 
basis of the first claim. 

If all men were created equal, as is asserted in our Decla- 
ration of Independence, it would seem to follow of neces- 

Copyright, 1912, hy American School of Correspondence, 1 
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sity that no one could have any claim superior to any other 
person to any particular parcel of land. Against this posi- 
tion it may be said that what one creates is his own, as if 
one should compose a new song or invent a new contrivance 
such creation is his own; but our copyright and patent laws 
secure it to him very imperfectly and only for a short time, 
after which his discovery becomes common property; and 
this argument could apply to land only in an illogical and 
distorted manner, for the land is not created in the discov- 
ery as the song and contrivance were, but existed as a com- 
plete creation before being discovered by the claimant. 
Moreover, discovery is not admitted to give any title to the 
person making the discovery, but only to the nation of 
which he is a citizen, or whose flag his ship was flying. 
Such was England's claim to the land on which the colonies 
were settled, which later became the United States. Again, 
it might be said that the value consists in the improvement 
of it by the labor of the claimant. Against this it may be 
said that land values are not measured by the amounts 
that have been expended in improvements on them, and 
even if they were, the law does not recognize improvement 
as giving any title. If I black your shoes, clear your land, 
or grind your grist, I thereby acquire no title in law to any 
of these things. But the fact is that land values in the 
market depend almost entirely on the density of popula- 
tion in the vicinity, in other words, upon the natural law 
of supply and demand, and scarcely at all on anything done 
by the claimant. We are, therefore, forced to the admission 
that the whole foundation of land titles in their origin is 
forcible seizure and appropriation, confirmed by the strong 
arm of the governing body ; and such is the historical fact. 

Such being the basis of the claim of ownership, let us see 
what has been said or may be said in favor of private 
ownership and in favor of sustaining it when once estab- 
lished. It has been said that it encourages industry. Is 
it a fact that landlords work harder or at more productive 
labor for the benefit of society than the landless man? It 
is said that the natural affection for a place which is 
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acquired by dwelling continnally there and having an inter- 
est in it makes men better citizens. If that be the fact most 
of our citizens cannot be very good, for the vast majority 
of them own no land. There is no doubt something to this 
argument, but our laws are not well adapted to make every 
man a landlord, and no one for more than he can use. It is 
also said that this is the only practicable method by which 
lands may be kept in the hands of the people, improved, 
and kept producing, which is begging the question. If the 
government refused to recognize any other system, this 
would of course be true, for few would plant what they 
could not hope to harvest, nor build where they could not 
reap any reward for doing so. 

Whatever title anyone has to any land is simply what has 
been stated above, or that he has by death or resignation of 
the original acquirer succeeded directly or indirectly to 
such title of the first taker. 

§ 3. Kinds of Title. Titles are generally classified into 
two grand divisions, viz, by descent or operation of law, 
and by purchase or act of the parties. Descent includes the 
one method known as inheritance, the right of an heir to 
succeed to the estate of his ancestor who dies without mak- 
ing a will. Purchase includes every other method of acquir- 
ing title, whether by payment of money or otherwise. 
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CHAPTER n 

TITLE BY DESCENT 

§ 4. In OeneraL The principal means of acquiring title 
by operation of law is by descent, in which the title is con- 
ferred on the heir regardless of any wish, act, or objection 
by him. For example, when warranties descended and 
bound the heir and certain debts descended in the same 
manner it sometimes happened that the burden was greater 
than the benefit, and heirs were even imprisoned for debts 
that were contracted by their ancestors, though they might 
renounce or attempt to avoid the inheritance.^ Descent is 
hereditary succession to inheritable estates in land as dis- 
tinguished on the one hand from succession to personal 
property, and on the other hand to purchase, consisting 
mainly of transfers inter vivos (between the living) or by 
will. As applied to the law of inheritance, descent is the 
transfer of title to land by operation of law, upon the 
death of an owner, to another or others. The inheritance 
is the estate so descending. An heir is one on whom 
title by descent is so cast by operation of law on the 
death of the ancestor. Heir apparent is one who will 
inherit if he survives the ancestor; heir presumptive is 
one who will inherit if he survives and none nearer 
is bom. A brother is heir presumptive to his brother 
till a child is bom of the brother; for if no such 
child is bom he will inherit; but that child when bom is 
heir apparent for he will inherit if he merely survives. The 
title passes by mere operation of law without any court pro- 
ceeding to confirm the inheritance on the heir and with- 
out any intervention by the executor or administrator. The 
title passes immediately on the death of the ancestor. But 
since our statutes make land owned by any person liable on 

1 Harbert's Case, 3 Coke 11 b. 
4 
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his death to pay his debts, if there is no sufficient personal 
property to do so, and prescribe the time and manner of 
presenting the claims against the estate for allowance and 
payment, the title of the heir to the property becomes inde- 
feasible only when by virtue of administration or the stat- 
ute of limitations all real or alleged debts of the deceased 
have been allowed and paid or barred. Succession is a 
broad word, including descent of estates in land, distribu- 
tion of personal property by gift causa mortis (because of 
death) or under administration, and acquisition of real or 
personal estates by will. All transfers of title from one to 
another may be said to be either by succession or inter 
vivos. 

§ 5. Ancient History Of. Municipal law is crystallized 
public sentiment concerning social rights and duties, and 
therefore, in every country and age, expresses more or less 
perfectly the wish of the majority of the ruling class. And 
since men succeed in generations, and affection for offspring 
is a natural law manifested throughout the whole animal 
kingdom, we would expect men to wish, when they must 
die and can no longer enjoy their acquisitions themselves, 
that their descendants should be preferred as their suc- 
cessors if no different provisions for the particular case be 
made by them. When we come to investigate the history 
of the law of descent we find that the facts are what we 
would expect. To this natural instinct we may add the 
public policy to encourage parental improvement, filial loy- 
alty, and all family ties. Both suggest that the blood rela- 
tionship and the marriage bond be made the basis of the 
law of descent. 

The distribution among surviving spouse and descend- 
ants have varied greatly in different countries. By the 
Code of Hammurabi, king of Babylon, B. C. 2285-2242, the 
sons inherited equally and the widow had the share of 
one son. A good deal of importance was attached in the 
patriarchal ages to the claims of primogeniture. The first 
bom was the earliest companion of the father, and on his 
death the natural guardian of the younger children. The 
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law of Moses gave the eldest son a double portion, and 
excluded the daughters entirely from the inheritance, so 
long as there were sons or descendants of sons; and when 
for want of sons the property went to the daughters they 
took equally and were required to marry into the tribe of 
their father, to keep the inheritance within it. The laws 
of Athens gave the inheritance to the sons equally, exclud- 
ing the daughters if there were sons; and if there were 
no sons the estate went to the husbands of the daughters. 
In Borne the law of inheritance went through many changes. 
By the law of the twelve tables, children, male and female, 
were admitted equally to the succession. The middle juris- 
prudence under the praetors restricted the inheritance by 
females; then they became incapable of inheriting; later 
participation by them rested on the pleasure of the praetor; 
and finally Justinian about 550 A. D. destroyed all prefer- 
ence among males and all distinction between the sexes, 
preferring lineal descendants to collateral kin. The insti- 
tutions of the Arabs excluded females from the inheritance, 
but Mahomed admitted the females, giving the males a 
double portion. The laws of France before the time of 
the American Bevolution varied greatly among the several 
provinces. In some the eldest son took the entire estate, 
in some all the children took equally, in some the married 
daughters were excluded, in others the unmarried daugh- 
ters took nothing, in most of them the eldest son had an 
advantage greater or less. Finally by the act of the Con- 
stituent Assembly of 1790, and later by the Code Napoleon, 
primogeniture and male preference were both entirely 
abolished. 

§6. Early English Law of Descent. Various rules as 
to descent prevailed by local custom in various districts 
of England in the Anglo-Saxon period. In many places 
the homesteads in villages descended to the youngest son 
to the exclusion of all the other children, by a custom later 
known as borough English — for which different reasons 
were assigned — that the youngest was the natural favorite; 
that by the time the parents died the others had usually 
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grown and established homes of their own, while the young- 
est had remained to care for his parents, and that the others 
were usually assisted by the father in his lifetime in mak- 
ing homes for themselves. In other places the custom later 
known as gavelkind prevailed, by which the land descended 
to the sons equally to the exclusion of the daughters if 
there were sons. In still other places the lands descended 
to the eldest son to the exclusion of the younger. Some 
hereditary rights recognized by the ancient law of England 
were not capable of division, being neither partable nor 
assignable, so that there was no way of dividing either the 
original or its value, such as the right to be king or to repre- 
sent a particular district. For these some one must be 
selected to succeed, and the natural selection was the eld- 
est, who would be most mature on the death of his ancestor, 
and so presumably best fitted to succeed him. Such 
instances easily furnished examples to be followed in the 
extension of the system of primogeniture. This example 
was further enforced by the inconvenience that attended 
the splitting up of estates imder the feudal tenures ; namely, 
the division of military services, the multitude of infant 
tenants incapable of performing any duty, the consequen- 
tial weakening of the strength of the kingdom, and inducing 
the younger sons to follow the idleness of country life, 
instead of being useful to themselves and the community 
by engaging in some productive pursuit. These considera- 
tions, and principally the inconveniences entailed on the 
feudal lords by the continual splitting up of the feuds, 
tended strongly to bring primogeniture into general accept- 
ance. This, with the need of having someone suflSciently 
rich to sustain the honor and dignity of the house, finally 
established descent to the eldest son to the exclusion of the 
younger as the general rule of descent of lands in England 
by the reign of Henry II., 1156-1189. If there were no sons 
the land descended to the daughters equally. 

§ 7. Nature and Degrees of Consanguinity. Kinship or 
consanguinity is the blood relationship which exists between 
persons by reason of the fact that they are liaeally de- 
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scended from the same common ancestor. This consan- 
guinity is of two kinds, lineal and collateral. Lineal con- 
sanguinity is such as exists between persons who are de- 
scended the one lineally from the other, as father, son, and 
grandson. The degrees of such consanguinity are com- 
puted by reckoning each generation as one degree, where- 
fore every man is removed one degree from his father, 
two from his grandfather, three from his great-grand- 
father, etc. This being the only rational method of com- 
puting the degrees of lineal consanguinity, it subsists in 
all nations and is used in all countries in computing the 
degrees of lineal consanguinity. Collateral consanguinity 
is such as exists between persons by reason of their being 
descended from a common ancestor, but not the one from 
the other. A man^s collateral kin are his brothers, sisters, 
cousins, uncles, etc.; and if carried to remote enough de- 
grees, may be said to include the whole human race, if as 
supposed they descend from a common stock. If we rely 
merely on computation and make no allowance for repeti- 
tion by intermarriage of kindred, taking it for granted that 
on the average our ancestors had at least two children each, 
without which the inhabitants of the earth would be con- 
stantly decreasing, we would find that each of us has col- 
lateral kin to the number of 268,435,456, just fifteen degrees 
removed from our common ancestor, to say nothing of the 
host of relatives that are more closely kindred to us. We 
would have one brother or sister ; four cousins, the children 
of the brothers and sisters of our father and mother ; six- 
teen cousins the children of the first cousins of our father 
and mother, etc. Most of our collateral kin a few degrees 
removed are related to us, not in one line only, but by 
virtue of intermarriage are related to us in many different 
ways, by different families and lines. The degrees of col- 
lateral kinship are computed in two different ways. The 
method adopted by the canon and common law was to count 
the degrees in the longest line to the common ancestor; 
wherefore uncle and nephew, being related to each other 
through a common ancestor (the father of the one and the 
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grandfather of the other) are related to each other in the 
second degree ; because the longest line is from the nephew 
to the grandfather, two degrees, whereas the uncle is 
removed from him only one degree. But by the rule of the 
civil law, which obtains in those countries taking their law 
from the Eoman, both lines are added, and the relationship 
is computed by counting up from the one to the common 
ancestor, and on down to the other ; wherefore by this rule 
the uncle and nephew are related to each other in the third 
degree. From the nephew to his father is one, to the grand- 
father is two, and on down to the uncle makes three. This 
is the rule more generally adopted by the statutes of the 
several States in this country and is the more discriminating 
and exact. 

§ 8. Ancient Canons of Descent. The first canon of the 
law of descent in England was that the title would descend 
lineally till the descendants are extinct, rather than to turn 
aside to collateral kin. If a man had brothers and great- 
grandchildren only the land would go to these remote 
descendants rather than turn aside to the nearer kin, the 
brothers. Such is believed to be the law generally now. 

Another canon of descent by the law of England was that 
the land descended to the heir of the person last actually 
seized or possessed of the land, and the inheritance was 
computed from him. Thus, if a man died seized of land, and 
his son as heir never took possession and died, the descent 
was next computed from the father who was seized, not 
from the son, who never was actually seized ; the land would 
descend to the heirs of the father, not to the heirs of the son. 
While the half blood could not inherit, this rule sometimes 
served a good turn to the son by the second wife, who would 
have been incompetent to succeed if his half brother had 
taken possession. But the reason of the rule was found in 
the fact that in the old days the proof of title depended on 
notorious possession, and title could not be conferred other- 
wise than by actual delivery of the possession of the land to 
the purchaser or by solemn proceeding in a court of record 
resulting in a judgment adjudging the title to be in the pur- 
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chaser. The reason for the rule no longer exists; and, in 
this country, little if any attention is paid by the statutes 
to the question as to who last died possessed of the land. 

Another canon of descent by the law of England is that 
the title shall never ascend. The parent could not inherit 
from the child. For this there were two reasons: A title 
inherited by one from his ancestors could not come to him 
till such ancestors were dead, wherefore they could not in 
the nature of things inherit from him; and on the other 
hand, by the strict law of feuds none could inherit who were 
not descended directly from the purchaser, and a decrepit 
old sire could ill perform the feudal service, wherefore if 
the son purchased the land anew, his father would be incom- 
petent to succeed, not being descended from the purchaser. 
This rule is almost entirely abrogated by our statutes the 
parent may usually inherit from his children, and though 
usually excluded if there are descendants, is usually entitled 
to take the whole or a part if there be no descendants of the 
deceased. Such was also the law among the Eomans, Jews, 
and most ancient nations. It is wholly regulated by the 
statutes of the several States. 

Another canon of descent by the law of England was that 
if there be male heirs the female shall be excluded. While 
we have noticed somewhat similar provisions in other sys- 
tems of law, the peculiar fitness of this rule in England was 
found in the fact that the female was by nature imfit to per- 
form the military service which was supposed to be due, and 
by the ancient feudal system was exacted of the feudal ten- 
ant, as recompense for the land. This rule finds no support 
in our national policy and has long ago been abolished. 
Even in England the daughters were admitted to the in- 
heritance if there were no sons — in this respect preserving 
the law of the ancient Saxons. 

Another rule of descent by the law of England was that 
the lineal descendants of any person shall stand in the place 
of their ancestor by right of representation, and take his 
proportionate share, and not each per capita (as individ- 
uals). If a man died leaving several sons and grandchil- 



118 

Digitized by VjOOQIC 



TITLE TO ESTATES 11 

dren through his eldest son, the eldest of these grand- 
children would take as representative of his father if the 
eldest son was dead, to the total exclusion of the other sons 
and grandchildren, while primogeniture endured; and if 
there were no sons or daughters, but only granddaughters, 
two the children of one deceased daughter, and one the 
child of another deceased daughter, the land would not be 
divided into thirds, but half would go to the child of the 
one daughter by right of representation, and the other half 
to the children of the other daughter. This doctrine is not 
universally adopted in the United States, but in several 
of the States division per stirpes (by family) by right of 
representation is made only when the heirs stand in differ- 
ent degrees of relationship to the ancestor, that is, are of 
different generations. If all are grandchildren, or all great 
grandchildren, they take per capita by some statutes. 

Another canon of descent by the law of England was 
that in the absence of direct descendants of the deceased, 
the land should descend to his next collateral kin who were 
descended from the purchaser, subject to the other rules 
above mentioned. The consequence of this rule was that 
if one purchased a new feud, and died without offspring, 
his brothers could not succeed him, but the land escheated 
to the lord for want of heirs. However, in process of time 
when the feudal rigor was in part abated, a method was 
invented to let in the collateral relations of the grantee to 
the inheritance, by granting him a new feud to be held as 
an ancient feud ; that is, with all the qualities of an ancient 
feud derived from his ancestors, whereby all his collateral 
kin were enabled to inherit who might be of the blood of 
such supposed ancestor. Nevertheless, if an estate had 
really descended in the course of inheritance, none were 
ever admitted by the law of England who were not at least 
of kin to the purchaser. Therefore, if land inherited by 
the mother descended to her children, and they died with- 
out issue or collateral kin on her side, the estate would 
rather escheat than descend to the collateral kin of the 
children on their father's side, such as the father's broth- 
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ers, nephews, etc. So far as the feuds were really ancient, 
the law of England traces the descent back, and will not 
suffer any to inherit who are not of the blood of those 
ancestors from whom it in fact descended. But when in 
process of time the course of descent was forgotten, it was 
presumed in law that the land had descended from the 
father and the male ancestors in the ascending line con- 
tinually rather than from the maternal ancestors, since the 
policy of male preference made descent from the male an- 
cestors most probable. This rule that only collateral kin 
who were of the blood of the purchaser could inherit, was 
the cardinal rule of our original law of collateral inherit- 
ance. The framers of the American statutes of inheritance 
have often lost sight of this principle, and made no dis- 
tinction in the descent based on the prior course of inherit- 
ance and acquisition by the deceased, but have treated all 
lands descending on the death of anyone as if he had origi- 
nally acquired the lands by his own act as a purchaser, to 
hold as an ancient estate ; from which it has often happened 
that on the death of a person his or her land would descend 
to his or her child, and on its death in infancy would descend 
to the other parent or his collateral kin, and thus go wholly 
out of the family from which it was derived, without any 
good purpose being served thereby, and to the great indig- 
nation of the family of the persons from whom the inherit- 
ance came. 

Another canon of descent by the law of England was that 
only collateral kin of the whole blood of the deceased could 
inherit from him. Children and their descendants of a 
second marriage could not inherit from the children or their 
descendants of the first marriage. If the father died and 
his land descended to the eldest son of the first marriage, 
and later he died in possession without issue or brothers of 
the first marriage, his half brother of the second marriage 
could not inherit, but the land would rather escheat. The 
ancient writers produced labored arguments to justify this 
rule; and it must be admitted that injustice cannot be al- 
leged against it, inasmuch as any inheritance at all is a mat- 
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ter of mere favor by the State, and who shall inherit is a 
matter of strict law. We often are inclined to think that 
the kindred have some sori: of claim in natural right to suc- 
ceed to the inheritance; bnt since all private property is 
merely a matter of public convenience, and the State might, 
in the absence of constitutional restrictions, repudiate all 
recognition of property, certainly it might refuse to recog- 
nize any inheritance. The Supreme Court of the United 
States has held that any State may tax the inheritance, to 
any limit, and the tax need not be spread equally on all ; it 
may be graded in percentage by the amount, the relation- 
ship of the heir, etc. But the rule excluding the half blood 
has now been generally repudiated by statute both in Eng- 
land and America. Under some statutes the half blood take 
a smaller portion than the whole blood. 

§ 9. Abolition of Primogeniture. The creation of hon- 
orary titles which by division and multiplication would lose 
their dignity and value, the increased burden to the over- 
lord occasioned by splitting up his seigniories, the dissipa- 
tion of the strength and unity of action which division of 
tenures and duties would occasion — these and many other 
considerations conspired in establishing primogeniture as 
a fundamental law of descent under the military tenures of 
the Norman period in England. The reasons which led to 
the introduction of primogeniture and male preference 
ceased to operate with the decline and fall of the feudal 
system; but they continued to be viadicated by English 
statesmen as essential to the stability of the hereditary 
orders; and economic reasons were also urged for their 
maintenance; it being contended that by continual subdi- 
vision of the land iuto small parcels and still smaller patches 
with each successive generation, profitable cropping would 
become impossible. But without attempting to answer the 
arguments of the Englishman for England, it is manifest 
that such a system is wholly incompatible with that equality 
of right, universal participation in the privileges of citizen- 
ship, and absence of aristocracy, which it is the policy of our 
country to inculcate and preserve. If the property cannot 



121 

Digitized by VjOOQIC 



14 TITLE TO ESTATES 

be profitably partitioned, it may easily be sold and the pro- 
ceeds divided. The evils of excessive subdivision are be- 
lieved to be mostly imaginary. 

When this country was settled the land in all the English 
colonies was held subject to these rules of primogeniture 
and male preference; but these principles were abrogated 
in the several States almost immediately after the American 
Eevolution, and have now wholly disappeared in this 
country. 

The first change is believed to have been made in Virginia, 
and from thence carried to the other States; and how the 
change came about is shown by the following quotation from 
the personal memoirs of Thomas Jefferson, in his account 
of the action of the committee to revise the laws of Virginia, 
of which committee of three he was one : 

**The common law and statutes to the 4 James I (when 
our separate legislature was established) were assigned 
to me ; the British statutes from that period to the present 
day to Mr. Wythe; and the Virginia (colonial) laws to 
Mr. Pendleton. As the law of descents, and the criminal 
law fell, of course, within my portion, I wished the commit- 
tee to settle the leading principles of these, as a guide for 
me in framing them; and with respect to the first, I pro- 
posed to abolish the law of primogeniture, and to make 
real estate descendible in parcenary to the next of kin, as 
personal property is by the statute of distribution. Mr. 
Pendleton wished to preserve the right of primogeniture; 
but seeing at once that that could not prevail, he proposed 
we should adopt the Hebrew principle, and give a double 
portion to the elder son. I observed that if the elder son 
could eat twice as much, or do double work, it might be a 
natural evidence of his right to a double portion ; but being 
on a par in his powers and wants with his brothers and 
sisters, he should be on a par also in the partition of the 
patrimony; and such was the decision of the other mem- 
bers. . . . We then returned home, had fair copies 
made of our several parts, which were reported to the 
General Assembly, June 18, 1779, by Mr. Wythe and my- 
self. . . . Some bills were taken out occasionally, from 
time to time, and passed; but the main body of the work 
was not entered on by the legislature until after the gen- 
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eral peace, in 1785, when, by the unwearied exertions of 
Mr. Madison, in opposition to the endless quibbles, chican- 
eries, perversions, vexations and delays, of lawyers and 
demi-lawyers, most of the bills were passed by the legis- 
lature with little alteration.'* ^ 

The same rule was adopted by statute in New York, Feb. 
23, 1786, and in like manner in the other States. 

§ 10. Main Features of the American Statutes of De- 
scent. While the American law of descent is almost wholly 
statutory, wherefore there are no general canons or prin- 
ciples to announce or discuss, the statutes are in their main 
features very much alike ; and from this similarity the fol- 
lowing general propositions may be fairly deduced. 

(1) If an owner of an inheritable estate in land dies with- 
out devising it, it will descend to his lawful descend- 
ants in the direct line of lineal descent, to all the sons 
and daughters, share and share alike, and the share of 
any deceased child to his or her descendants in the same 
manner by right of representation ; but if all the chil- 
dren be dead, and there are only grandchildren or great- 
grandchildren, all being in the same degree of relation- 
ship to the deceased, and of the same generation, the 
division among them in some States is per capita 
equally, without regard to the right of representation. 
The Eoman law of Justinian adhered strictly to the doc- 
trine of representation, though all the claimants were 
standing in equal degrees, and gave grandchildren, and 
other remoter descendants, only the portion which 
would have gone to their parent if living. From which 
it will be noted that the first rule of inheritance in the 
American law bears a striking resemblance to the later 
Eoman law. 

(2) In the absence of lineal descendants, a portion of the 
estate is quite generally made to descend to the surviv- 
ing husband or wife of the deceased, and the rest to his 
or her next collateral kin if any. It will be remembered 
that the widow took a share equal to one son under the 

s Jeff. Mem. 34 etc., as quoted in 2 Minor's Inst. (2d ed.) 468. 
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Babylonian Code of Hammnrabi, and similar rec- 
ognition was given in some other ancient codes, but the 
principle was wholly unknown to the law of England. 
The reader must here carefully distinguish the common 
law and statutory right of dower and curtesy to the 
surviving spouse, which existed in the English law, and 
still exists here in many States; for this right to dower 
and curtesy is by purchase, attaches in the lifetime of 
the two spouses, is not by descent, and cannot be 
defeated by will as inheritance can. 
(3) Another general principle deducible from our statutes 
is, that if the owner of land dies without descendants, 
the inheritance (or a part of it, not given to the surviv- 
ing spouse, or in preference to some collateral kin), 
shall ascend to the surviving parents of the deceased as 
tenants in common, share and share alike, or if one 
parent only survives, then to him or her alone, unless 
the deceased acquired it from the other parent by 
descent, and in some States without this exception. It 
will be remembered that this is entirely opposed to the 
common law, by which estates in land could in no case 
ascend. By many of these statutes the parents take 
only in absence of surviving brothers and sisters or 
descendants of either. The rule that parents cannot 
inherit was peculiar to the law of England ; and its arti- 
ficial nature there is manifested by the absurd results 
to which it led. It w^s said that the title cannot ascend, 
because, if ancient, the ancestor must be dead before 
deceased acquired it, and if a new feud was purchased 
by deceased as an ancient feud, the old sire would be 
a poor substitute to do the feudal service his son was 
to perform ; and yet if the son died without issue, his 
father ^s elder brother might inherit as collateral heir, 
though he was more infirm by age than the father, and 
not as near of kin. It was also held that if either parent 
stood in the relation of cousin to his son, by reason of 
having married a cousin, then the parent might inherit 
as a cousin. By the Jewish law, on failure of issue, the 
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father succeeded the son ; and by the Boman law, in the 
absence of descendants, the estate was divided between 
the parents and collateral kin. But by the Eoman law 
collaterals could never exclude ancestors, and none 
beyond brothers* and sisters' children could share with 
them.^ 
(4) Another rule in our statutes is to admit the collateral 
kin of the half blood, though they are not usually given 
more than a half share. 
§11. Heirs by Adoption. By the Boman law a man 
who did not desire his estate to descend according to law 
could, by proper procedure, appoint one to take, instead of 
his right heirs ; and such person so appointed was deemed 
in law to be the same person as the deceased, standing in his 
place, with all his rights and obligations, like the successors 
of a corporation sole. By a somewhat analogous procedure, 
our statutes in most States have enabled persons to adopt 
others as their children, and by the judgment of adoption 
the adopted child acquires all the rights of an heir apparent 
to the person adopting. These statutes are generally held 
not to entitle the persons adopting to inherit from the 
person adopting, nor to prevent the person adopted to 
inherit from his natural parents, nor enable him to inherit 
from any other person through the adopted parent, nor to 
take under a gift by the will of any other to the ** children*', 
* * heirs at law ' *, or * ' issue ' ' of the adopting parent. But the 
decisions on this are not in harmony.* There are numerous 
cases in the books in which adopted heirs have been disap- 
pointed after the death of the adopting parent by the court 
holding that some defect of jurisdiction in the proceeding of 
adoption rendered the judgment void. 

§ 12. Incapacity to Inherit. Numerous causes were rec- 
ognized at common law as rendering the person who other- 
wise would be legal heir incapable of taking by descent. 
Bastard children, otherwise known as natural children, or 

s See as to the above 4 Kent Comm. 393, et acq, 

* For review of the decisions see Hartwell v. TeflPt, 19 B. I. 644, 34 L. B. A. 
500, 35 AtL 882. 
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illegitimates, were any children not bom during matrimony 
or within the period of gestation thereafter. These children 
of nobody could inherit from nobody and had no heirs other 
than issue. A child that was the fruit of conception before 
marriage was legitimate if ceremony of marriage was per- 
formed between the parents at any time before birth, but 
no marriage of the parents after the birth would legitimate 
the prior issue, as it would by the Eoman law, by which, also, 
illegitimate children might inherit from their mother but 
not from their reputed father. This has been changed in 
several of our States, and a bastard child may inherit from 
its reputed father who never married the mother, provided 
the father has recognized the child as his own. 

In England aliens purchasing lands were liable at any 
time to have them taken by the king or over-lord, on the 
ground that aliens were incapable to hold lands, and by 
holding might weaken the allegiance of the people to the 
king and his power to sustain the government when at- 
tacked. If the alien sold the land to a citizen, the king^s 
opportunity was passed ; but if the alien died in possession, 
no one could inherit from him, not even a citizen; and, of 
course, an alien could not inherit from a citizen. It was 
said that aliens had no inheritance blood. Some of the same 
notion has prevailed in our law; but there are statutes on 
the subject in most of the States, some of them prohibiting 
aliens to hold lands, and others enabling them to do so. 

In England, also, one who was convicted of treason, and 
his blood, therefore, corrupted by attainder, lost capacity 
to transmit his lands by descent, and they were forfeited. 
The same was true of felons convicted and attained. By the 
law of the Saxons before the Norman conquest there seems 
to have been no forfeiture of lands for felony ; for a maxim 
of the gavelkind tenure, which is supposed to be a remnant 
of the Saxon law preserved as local custom, was: **The 
sire to the bough the son to the plow.** 

The Constitution of the United States forbids both the 
United States and the States to pass bills of attainder, and 
forbids forfeiture for a longer period than the life of the 
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person attainted for treason against the United States. It 
is believed also that statutory or constitutional provisions 
will be found to exist in most of the States forbidding and 
abolishing forfeiture for treason or felony against the 
State. 

§ 13. Escheat. By the law of England if one possessed 
of an estate in land died without kindred, or being a bas- 
tard and having no issue was without lawful kin, or had 
blood corrupted by conviction of treason or felony, or was 
an alien, the land escheated to the feudal over-lord because 
of the expiration of the feud and estate. But in this coun- 
try feuds are obsolete and generally abolished. The land 
does not forfeit to the State for want of heirs, but the State 
inherits in the absence of nearer heirs. 

§ 14. Summary. From these general views, it is mani- 
fest how completely we have reversed the common law of 
descent. By the law of England the eldest son took all to 
the exclusion of the younger sons, we grant him no pref- 
erence; males took to the exclusion of females, we make 
no distinction ; ancestors could not inherit, now they may ; 
heirs were such only by virtue of blood relationship to 
deceased, we have added heirs by marriage and adoption; 
bastards could not inherit, many States enable them to take; 
kin of half blood could not inherit, we admit them; seizin 
by deceased and the blood of the first purchaser were mate- 
rial, now generally disregarded ; forfeiture for treason and 
felony were general, now abolished ; even escheat for want 
of kindred is no longer a resumption of the fallen feud 
by the over-lord, but the State takes by inheritance as the 
ultimate heir, tenure being now a thing unknown. Our 
law of descent much more nearly resembles the Eoman law 
than it does the English from which we derived it. One 
central guiding principle remains; we find it in the Eng- 
lish, the Eoman, and all other systems of law : the general 
guiding consideration to control the inheritance in all ordi- 
nary cases is the nearness of blood relationship between 
the heir and the deceased, and the new generation succeeds 
the old. 
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TITLE BY ALLUVION AND REUCTION 

Although titles by alluvion and reliction are not titles 
by descent, yet, as this type of transfer of title is by opera- 
tion of law, the subject is treated at this point. 

Alluvion is the sediment carried by the motion of water ; 
it consists of three acts, breaking off the parts of the soil 
from their natural place, carrying them, and depositing 
them in the new place. The washing away and the deposit 
as well as the sediment are called alluvion. Avulsion is 
any sudden change of the course of any stream into a new 
channel by abandoning the old course. Eeliction is the 
retreat of water to a lower level, leaving land dry which 
was before submerged. Land cast up above the surface 
of the water by volcanic action is also called relict. 

§ 15. Title to the New Land. If a fresh water river run- 
ning between the lands of separate owners insensibly gains 
on one side or the other, the title of each continues to go 
to the center thread of the stream; but if the alteration 
be suddenly and sensibly made, the ownership remains 
according to the former bounds; and if the river should 
then forsake its former channel, and make an entirely new 
one in the lands of the owner on one side, he will become 
owner of the whole river, so far as it is enclosed by his 
land. If soil be formed by islands in rivers above the flow 
of the tide it belongs to the owners of the adjoining shore ; 
if in the center of the river they are divided equally between 
the opposite proprietors ; if nearer one bank than the other 
the whole island goes to the owners on that shore in pro- 
portion to their water front. In England land formed by 
the action of the tide belonged to the sovereign. Here it 
is generally allowed to the shore proprietor. Islands 
formed in tide water opposite the shore belong to the sov- 
ereign, because the land of the owner on tide water extends 
only to the water's edge. 

Reasons for Conferring Title on Adjoining Owner. Vari- 
ous reasons have been assigned for the rule of law which 
assigns ownership of the new made land to the adjoining 
owner. As he owns to the thread of the stream, the land 
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is his though submerged, and when dry continues his, but 
now freed from any easement in favor of navigation and 
drainage. The small addition is allowed him because the 
law does not extend to small things, de minimis non curat 
lex. It is public policy that all land should have some pro- 
prietor, and to whom should this belong and be of any 
value unless to- the riparian proprietor t The changes are 
so small and so constant that it would be impossible to 
fix any other border than the changing shore line. The 
gain at one place and time, no more than compensate for 
the loss and risk of loss at another. But the strongest 
reason of all is that the access to the stream is the thing 
of real value, and this can be preserved only by assigning 
the new land to the old shore proprietor. 



129 

Digitized by VjOOQIC 



CHAPTER m 
TITLE BT PXmOHASE— ALIENATION INTEB VIVOS 

Purchase, a word derived from the Latin, meaning acqui- 
sition, is the technical legal name for any title acquired by 
the act of the parties. In popular speech purchase indi- 
cates buying for a price paid ; but the legal meaning is very 
different when the word is used in reference to acquiring 
an estate in land. As a title to land, purchase signifies 
merely acquisition by the consent of the acquirer, as dis- 
tinguished from acquisition by operation of law. Thus, 
in legal signification, one who forcibly ejects an owner from 
land held in absolute and undisputed right and posses- 
sion, is as much a purchaser as if he had agreed with the 
owner, paid him a price for it, and taken it by deed of 
conveyance, though he may be subsequently ejected by legal 
action. 

§ 16. Classes of Title by Purchase. The principal meth- 
ods of acquisition of title by purchase are alienation, which 
requires the consent of both parties ; forfeiture, judgment, 
eminent domain, judicial and execution sales, and tax titles, 
which require the consent of the acquirer only; and mis- 
cellaneous methods such as equitable estoppel, adverse pos- 
session, prescription, user or custom, and discovery and 
occupancy. Alienation is any transfer of title from one 
person or group of persons to another by the mutual con- 
sent of both parties, and includes: (a) all transfers by 
mere delivery and acceptance, as by dedication of a high- 
way to the public and acceptance for the public by the offi- 
cers; (b) all transfers by any deed of conveyance, whether 
for or without consideration, and whether by common law 
or statutory conveyance; (c) all gifts of any interest in 
land by will. From this it is to be observed that to make 
title by purchase it is not necessary that the mutual con- 

22 
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sent shall be by any meeting of the minds of both parties 
on a single purchase at a single tune, as is necessary in 
contracts; for the consent of the devisor is manifested 
by his declaration of it in his will, and the consent of the 
devisee is manifested by his acceptance of the devise after 
the testator is dead ; and it is also to be noted that this is 
title by alienation, for if the mutual consent does not exist 
title does not pass, as if a widow renounces the gift and 
elects to take her dower. 

§ 17. Kinds of Alienation. Alienation is of two kinds, 
by devise and inter vivos (among the living). Alienation 
by devise is a transfer of title to land by will, the devisor 
manifesting his consent by declaring his desire in his will, 
and the devisee manifesting his consent by accepting the 
gift. As Title by Devise will be considered at large in this 
work under the article entitled '* Wills and Administrations 
of Estates'', it will receive no special treatment in this 
article. Alienation inter vivos may be either by matter 
of public record or by act of the parties. 

BY MATTER OF PUBUC RECORD 

Alienation by matter of public record is either by public 
grant, by friendly suit in a court of record, or by registry 
acts. 

§ 18. Public Grants. As all titles are directly or indi- 
rectly derived from the government as the original pro- 
prietor, it is important to note how this is done. It is 
either by legislative grant or by letters patent, and no estate 
can be derived from the government otherwise than by 
matter of public record. In England private statutes of 
parliament were often resorted to to settle tangled titles 
to land between private parties, but such proceedings are 
much restricted in this country by the provisions of the 
Constitution forbidding the taking of private property with- 
out due process of law, and the practice is nearly if not 
wholly unused. Legislative grants of public lands to citi- 
zens are also rare. Most titles from the government to 
individuals are by letters patent and entry in the public 
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records. The name patent is from the fact that the letter 
is delivered open from the oflSce instead of sealed, and a 
patent has been defined to be a privilege, property, or 
authority, granted by the sovereign to one or more sub- 
jects. Title by patent is to all outward appearance merely 
title by deed from the State to the individual; but in legal 
effect patents differ from deeds in many respects. A deed 
has no effect till delivered to the grantee. No delivery is 
essential to the validity of a patent. It has effect, like 
all other transfers by matter of public record, by virtue 
of and from the time of the entry of the public record. 
The practice of the general land oflSce of the United States 
is to transmit all patents as fast as issued to the local 
land office for surrender to the patentee on surrender of 
the duplicate receipt, and when delivered are generally 
recorded in the county recording office for recording deeds. 
But if never delivered to the patentee, or never recorded 
in the county office for recording deeds between citizens; 
that does not affect the title, for the title has passed by 
the entry of the record in the general land office. Again, 
deeds between citizens are always most strongly construed 
in favor of the grantee. Patents are always most strongly 
construed in favor of the government ; nothing is taken by 
inference or implication in favor of the patentee. When 
it appears from the face of the patent that the government 
is mistaken in matter of fact or law, a false suggestion, 
misrecital of former grants, or the like, or that the grant 
is made of land not subject to sale or entry, or contrary 
to law, in any of these cases the grant is absolutely void. 
A conveyance by deed is liable to be defeated by a sub- 
sequent conveyance to a purchaser in good faith whose 
deed is first duly recorded. Patents do not come within 
the provisions of the recording acts unless expressly in- 
cluded ; wherefore patents do not have to be recorded. Tbe 
statutes permit them to be recorded, and as a matter of 
fact they are usually recorded to show the derivation of 
original title. 
§19. By Friendly Suit in a Court of Record. This 
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method of transfer has a very long, important, and interest- 
ing history. Originally there were no public oflSces in which 
transfers of land were entitled to record for perpetual pres- 
ervation. 

Defects of Mere Feoffment. It was early discovered 
that transfers between parties by mere livery of posses- 
sion in the usual form were beset with many evils. Though 
the whole neighborhood were assembled to see the land 
delivered, they were liable to misunderstand the extent of 
the tract that was intended to pass and its exact boundaries, 
the interest intended to be conveyed, the rent reserved and 
other terms of the transfer, or even by and to whom the 
transfer was being made. If they did not misunderstand 
in the first place, some would remember the transaction 
diflferently from others, or would forget it entirely; and if 
they did not forget, they would all soon be dead, and so 
the memory of the transaction would wholly pass with the 
death of that generation. When charters were executed 
in parchment at the time of the transfer, recording in writ- 
ing an exact history of the whole transaction, with names 
of grantor, grantee, description of the land and estate 
granted, and the exact terms of the transfer, and these 
charters were signed and sealed by the parties to the trans- 
fer; the inability of the parties to write, wherefore they 
merely signed the cross, the ease with which another could 
impress a seal for them without their knowledge or con- 
sent, the lack of any certain or secure place to keep the 
writing when executed — all these facts and many more ren- 
dered such transactions very uncertain, diflScult of proof, 
liable to fraud and forgery, and in great danger of becom- 
ing incapable of proof by loss of the instruments and death 
of the witnesses. 

Fine. But when men got into disputes over land titles 
and went to court to try the title, a minute record of the 
transaction was entered, and the record was kept in the 
king^s treasury, protected by all the power and vigilance 
the king could command. There was no danger of it being 
lost. Theft and forgery were almost impossible. The record 
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proved itself by the mere fact of the place where it 
was found and by what it purported on its face to be. It 
was in law conclusive, and could not be disputed. Age 
merely added to its conclusiveness. The manifest advan- 
tages of title by matter of public record were soon appre- 
ciated ; and although transfers in this manner required the 
payment of court costs, attendance of two or more lawyers, 
and much more time to complete it than the mere transfer 
by livery, the record was soon regarded as worth all and 
more than it cost; wherefore the more important transfers 
came to be made by means of fictitious suits as early as 
the time of Henry HI. (1216-1272), if not before. The 
method of proceeding was: The parties would agree to 
the terms of the transfer, and would enter into a contract 
under seal explicitly stating the whole agreement. Then the 
proposed buyer would bring suit on the contract against the 
proposed seller for failing to perform the agreement ; where- 
on the defendant would appear and admit that he had agreed 
as charged, and then by permission of the court they would 
compromise, and judgment would be entered whereby the 
lands in question were adjudged by the court to be the 
property of the proposed buyer; and thus the whole mat- 
ter would be securely recorded for perpetual memorial of 
the transaction, and not open to question or dispute. Such 
a transaction was called a fine as putting an end (finis) to 
the litigation. 

Common Recoveries. In ordinary cases the proceeding 
just described worked very well.^ But when for any rea- 
son either of the parties had no legal right to do the thing 
he proposed, the grantor had no right to convey the land 
or the grantee was incapable of taking conveyance, this 
proceeding was inappropriate ; for the court would not give 
judgment even if the parties would agree to it. 

The first important instance of this kind, inducing resort 
to another means of accomplishing the same purpose was 
when the ecclesiastics desired to acquire more lands after 
the Great Charter of Henry IH. (1217) ch. 43, and the 

1 For further history of fines and their kinds and effect, see 2 BL Comm. 352. 
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statute De Viris Religiosis, 7 Edward I. (1278), declared 
all lands conveyed to the clergy forfeited to the over-lord. 
To evade these statutes churchmen resorted to the subter- 
fuge of agreeing with the proposed donor or seller that 
the church should sue him for the lands, claiming title as 
if they had always belonged to the church, charging the 
defendant with being a trespasser thereon, and asking for 
judgment of ouster, and to be restored to their lawful pos- 
session. By collusion with the plaintiff, the defendant 
would appear and admit the charge or allege ignorance of 
the fact and claim that he acquired the land from another 
whom he prayed might be called as warrantor to defend 
the action. The party thus summoned to defend would 
make default or come and seek to settle; so that, in any 
event, it would appear to the court that the title of the 
plaintiff was good, and judgment would be entered accord- 
ingly. The use of this sort of suit for this purpose was 
soon prevented by statute; but the invention being thus 
introduced, it often did noble service for other purposes, 
more particularly in getting the better of the stubborn 
statute De Bonis, 13 Edward I., ch. 1, by which estates tail 
were raised and rendered inalienable.^ This fictitious suit, 
by reason of the fact that it came into very common use 
and was really not a contested proceeding, was later called 
a common recovery. From time to time, both fines and 
common recoveries were regulated by numerous statutes 
and during a period of some five hundred years were the 
usual means of making conveyance of titles from one citizen 
to another, till finally they were displaced less than a hun- 
dred years ago in England by the modem deed and record. 
During the period in which such transfers were in vogue, 
they often drew the highest praise from both lawyers and 
judges, notwithstanding the trickery by which they were 
in the first place introduced, and it was said that nothing 
was ever invented by the ingenuity of man so well calcu- 
lated to secure sure and certain titles. 
§ 20. By Registry Acts. Torrens System. The wisdom 

2 See 2 BL Comxn. 110. 
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of these old lawyers, and the value of a knowledge of the 
history of the law of real property, are in these recent days 
being demonstrated by the resurrection of these old forms 
of conveyancing under the name of the Torrens system. 
The futility of any attempt to obtain a working knowledge 
of the law of real property without mastering its history, 
is shown by a recent case in which a lawyer attacked the 
Torrens acts as creating an unconstitutional innovation, 
whereas they are merely a restoration of a system which 
has been in general use through all the history of the com- 
mon law except the last few decades. Mr. Justice Holmes 
(now of the Supreme Court of the United States), a great 
master of the history of our common law, answered the 
objection by saying: 

**We pass to the general objection that, however con- 
strued, the mode of notice does not satisfy the Constitution, 
either as to persons residing within the State upon whom it 
is not served, or as to persons residing out of the State and 
not named. If it does not satisfy the Constitution, a judi- 
cial proceeding to clear titles against all the world hardly 
is possible; for the very meaning of such a proceeding is 
to get rid of unknown as well as known claims, indeed cer- 
tainty against the unknown may be said to be its chief end, 
and unknown claims cannot be dealt with by personal service 
upon the claimant. . . . The same result used to fol- 
low upon proceedings which, looked at apart from history, 
may be regarded as standing half way between statutes of 
limitations and true judgments in rem, and which took much 
less trouble about giving notice than the statute before us. 
We refer to the effect of a judgment on a writ of right after 
the mise (issue) joined and the lapse of a year and a day, 
and a fine with proclamations after the same time, or by a 
later statute after five years. It would have astonished 
John Adams to be told that the f ramers of our Constitution 
had put an end to the possibility of these ancient institu- 
tions.'** 

BY ACT OF THE PARTIES 

§ 21. By Oommon-Law Feoffment and Livery of Seizin. 
The most ancient method of conveyance in England, the 

s Tyler ▼. Judges, 175 Mass. 71, 55 N. E. 812, 51 L. B. A. 433, affirmed in 
179 U. S. 405. 
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most solemn and public, and, therefore, the most easily- 
remembered and proved, was the feoffment which was a 
solemn delivery of possession of any land in freehold, and 
was clearly of feudal origin and governed by feudal rules ; 
in fact it was nothing other than the pure feudal investi- 
ture, in which delivery of actual possession was the sole 
and indispensable requisite of complete donation. In all 
well-governed nations some notoriety has ever been held 
requisite to acquire and ascertain property in land. In the 
Boman law complete dominion was said to subsist only 
when one had both right and corporeal possession, which 
could be acquired only by an actual possession and inten- 
tion to take and possess the part in the name of the whole. 
Among the Jews we find the evidence of a purchase thus 
defined in the book of Euth, ch. 4, v. 7: 

**Now this was the manner in former time of Israel, con- 
cerning redeeming and concerning changing, for to confirm 
all things: a man plucked off his shoe and gave it to his 
neighbor, and this was a testimony in Israel.^' 

Among the ancient Goths and Swedes, contracts for the 
sale of lands were made in the presence of witnesses, who 
extended the cloak of the buyer, while the seller cast a 
clod of the land unto it, in order to give possession; and 
a staff or wand was also delivered from the vendor to the 
vendee, which passed through the hands of the witnesses. 
The Saxons delivered a turf of the land to the buyer as a 
necessary solemnity to establish the conveyance. By the 
common law, livery of seizin was necessary to be made upon 
every transfer of a freehold estate in possession, whether 
for life or of inheritance.* 

Livery of seizin was of two kinds, livery in deed and 
livery in law. Livery in deed was thus performed: the 
feoffor, lessor, or his attorney, together with the feoffee, 
lessee, or his attorney, came to the land and the most pub* 
lie part of it, to the front door of the house if there were 
a house on the land, and there, in the presence of wit- 

« See 2 BI. Comm. 312. 
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nesses, took a twig of a tree, or the latch-string of the 
door if at a house; and all other persons being first put off 
the land^ to make sure that the title was clear, the feoffor, 
lessor, or his attorney, delivered the twig or latch-string 
to the feoffee, lessee, or his attorney, and at the same time 
declared: **I deliver these to you in the name of seizin 
of all the lands and tenements contained in this deed;'* 
or words to that effect. Then the feoffee, lessee, or his 
attorney would open the door and enter the house, and 
having shut the door to demonstrate that his possession 
was sole and complete, might then invite the others in as 
his guests. K the conveyance were of lands lying in the 
same county, livery of one tract would answer for all, 
though they were far separated; unless they were in the 
possession of different tenants, in which case there had to 
be a separate livery of the lands held by each tenant, he 
having first left the land for the purpose of enabling the 
livery. But if the lands were in different counties, there 
had to be a livery in each county ; for the question was one 
to be tried by a jury of the county if ever disputed, and 
the jury of one county were no judges of what was done 
in another; and besides, anciently this livery was neces- 
sarily made before the peers of vicinage, because the peers 
ought to witness the investiture rather than others, to 
avoid the fraud that might be connived at by strangers. 

Livery in law was made in sight of the land but not upon 
it, by the feoffor saying to the feoffee : **I give you yonder 
land, enter and take possession,*' or the like. This livery 
could be made only by the parties themselves, and not by 
attorney; and was good only when entry by virtue of it 
was made by the feoffee during the life of the feoffor. 

§ 22. By Dedication. It is now commonly assumed, by 
laymen and lawyers, that no common-law alienation with- 
out deed and without livery remains in common use. But 
this is a mistake. If one having an absolute estate in land 
desires to dedicate it to the public use, for a highway, 
wharf, park, or the like, all that is necessary to make the 
title of the public perfect is that he lay it out and open 
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for that purpose, and that the public accept the gift by 
any express act for that purpose, or impliedly, as by mak- 
ing repairs on the road. No continued use for any par- 
ticular period of time is required : one day or one hour is 
8ufl5cient if the intention be clearly demonstrated, on the 
one hand to dedicate, on the other hand to accept. Stat- 
utes prescribing regulations for dedications do not prevent 
common-law dedications unless by express terms. Again, 
if one has an easement or other similar right of servitude 
in the land of another, he may surrender it by deed, or he 
may merely abandon it without any deed; and abandon- 
ment by the owner of the easement and acceptance by the 
owner of the land, without any deed, livery, consideration, 
or even any act done jointly by the parties, to extinguish 
the easement, is, all that is necessary. Thus, if I have a right 
of way over your land for a railway, and do such an 
unequivocal act as to pull up and carry away the rails, ties, 
etc., for the purpose of abandoning; and then you, for 
the purpose of accepting the abandonment fence in 
the land over which the way was used, rendering it no 
longer capable of such use, the abandonment is thereby 
complete, and the title to the easement extinguished without 
waiting for any adverse exclusion for the period of the 
Statute of Limitations. 

Nature and Requisites. Dedication is the gift of the 
use of land to the public for some public purpose by the 
owner of the fee. It is a common-law transfer, but there 
are also statutes providing how dedication may be made. 
These statutes are generally held not to prevent common- 
law dedication, but to be cumulative. Dedication is a trans- 
fer by gift, it needs no consideration to support it. It is 
a gift of the use only as a rule, leaving the ultimate title 
subject to the servitude in the original owner; wherefore 
he may use the land for any purpose not inconsistent with 
the purpose for which he has dedicated it, and may transfer 
it to another subject to such easement. In making the dedi- 
cation any reasonable terms not inconsistent with the use 
may be imposed. Thus in dedicating a public walk along 
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the seashore, it was held that a provision was valid whereby 
the dedicator stipulated that no railway should be laid 
in the street, and in ease the sea retreated so that there 
was more than three hundred feet between the walk and 
the sea, the city council should at the written request of 
the dedicator or his heirs move the walk seaward to within 
three hundred feet of the sea.* Originally the only use for 
which lands could be dedicated, it is said, was for roads, 
wharves, canals, and public parks; but in the later cases 
dedications have been supported for schoolhouse lot, court- 
house square, cemetery, commons, and even to be unbuilt, 
that an unobstructed view of the sea from the street might 
remain.® Dedication is a gift of the use to the public, not 
to the town, city, or other public corporation, for it is good 
though the place be no corporation.'' Originally localities 
were not incorporated as they are now. Dedication was 
the common-law method of giving the use to the public, 
for there could be no conveyance by grant for want of any 
certain grantee to take. To a valid grant there must be a 
certain grantor, certain grantee, and certain thing granted. 
Dedication requires all but the grantee. On the other 
hand, no dedication can be made to any but the public. 
One platted land on which he marked out the streets, lots, 
and among other things the railway, and filed the plat and 
sold lots according to it ; these acts amounted to a dedica- 
tion of the streets to the public ; but it was held that the 
railway company thereby acquired no title to the right of 
way through the plat as indicated on the map ; for the rail- 
way company was a private corporation existing for profit, 
and though exercising a quasi-public service could not 
acquire title by dedication, and the filing of the plat could 
not operate as a grant by deed to the company.® As stated 
in the definition, dedication can be made only by the owner 

B Atlantic City v. Atlantic Steel Pier Co., 62 N. J. Eq. 139, 49 Atl. 822. 

• Wonnley v. Wormley, 217 IlL 411, 69 N. E. 865; Atty. Gen. v. Vineyard 
Grove Co., 181 Mass. 507. 

T Riverside v. McLean, 210 HL 308, 71 N. E. 408, 66 L. B. A. 288, 102 Am. St. 
Rep. 164. 

8 Minn., St. Paul Ry. Co. v. Marble, 112 Mich. 4, 70 N. W. 319. 
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of the land. One who has given a private way over land 
cannot by dedication make such way a public way; one 
who is only tenant in common with another cannot dedicate 
the land without the consent of the other ; one owning land 
over which a railway is being operated in adverse posses- 
sion to him cannot dedicate streets so as to affect the 
rights of the railway company; a life tenant or termor 
for years can make no dedication binding the fee. One 
cannot give what he has not, though he hopes later to get 
it. The only essentials of a dedication are that the owner 
clearly manifests by word or act an intention now to give 
certain land to a certain public use, and that the public 
in similar manner manifests an intent to accept the gift. 
Till accepted the gift is not complete and may be revoked. 
But no writing is necessary to manifest the gift. Dedica- 
tion is not included in the Statute of Frauds.® 

Facts Constituting and Proving Dedication. It has some- 
times been said that dedication is a branch of the doctrine 
of estoppel ; and where one owning land has platted it out 
as an addition to a town or city, and by stakes on the 
ground shown to a proposed purchaser, or by drawings on 
a paper chart, has laid out certain land as streets, alleys, 
or parks, informed the buyer that they are such, and the 
buyer has purchased in reliance on such statements, it is 
clear that the seller on the plainest doctrines of estoppel 
is concluded to deny against such buyer that such lands 
are streets, alleys, parks, or the like. The buyer has 
acquired the right, for himself, his heirs and assigns to 
prevent the seller and his heirs and assigns doing 
anything which will prevent the buyer using such lands for 
the purposes specified.^^ It is also clear that such facts 
are evidence of a dedication in fact and are not such a 
dedication in and of themselves. Dedication is a matter 
between the owner and the public, not between citizens. 
It may be shown by the acts of the owner in his dealings 
with private persons as well as with the public; but it 

• Wormley v. Wormley, mpra; Schettler v. Lynch, 23 Utah 305, 64 Pac. 955. 
loPrescott y. Edwards, 11? Cal. 298, 49 Pac 178, 59 Am. St. Bep. 18& 
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should be remembered all the time that the question is as 
to whether there has been a gift to the public. The mak- 
ing and filing by the owner of plats of land on which cer- 
tain strips are marked as streets, the making of deeds by 
him describing t^e land conveyed as bounded by a sup- 
posed street, representations by him that such places are 
streets, the building by him of fences and walks along the 
lines of such supposed streets, and the doing by him of 
acts inconsistent with such places being streets — these and 
many other things may be proved as bearing on the facts 
(to be gathered as conclusions from all these facts) that 
the owner has thrown the lands open to the public for such 
use, and that such dedication by him has been accepted by 
the public. 
In a recent case it was said : 

**To make a suflScient dedication the owner of the soil 
must devote the right of way to the public use, and it must 
be accepted and appropriated by the public to that use by 
travel and a recognition as a public highway by the proper 
authorities by repairs or otherwise. But when a dedication 
is relied upon to establish the right, the acts of both the 
donor and the public authorities should be unequivocal and 
satisfactory in indicating the design to dedicate on the one 
part and to accept and appropriate to public use on the 
other. It is not claimed that there is here any statutory 
dedication, but a common-law dedication is relied upon." ^^ 

In another case the court said: 

**In our opinion, under the facts present in the record, 
the acts and conduct of Hart in requesting the mayor and 
council to extend and construct Eighth street through his 
property, and the act of the city in complying with that 
request amounted to a dedication of this property on the 
part of Hart and an acceptance by the city. In making a 
dedication for public use no particular formality is neces- 
sary. It is not affected by the Statute of Frauds. It may 
be made either with or without writing. Determining 
whether a dedication has been made is a conclusion of fact 
to be drawn from the circumstances of each particular case ; 
the question being whether there is suflBcient evidence of an 

11 city of Carlinville v. Castle, 177 Dl. 105, 52 N. E. 382, 69 Am. St. Bep. 212. 
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intention on the part of the owner to dedicate the land to 
the public as a highway/ '^^ 

iWhile mere permissive nse by the pnblic without consent 
or objection by the owner of the land does not of itself 
constitute a dedication, even though continued for several 
years, it has been held that such use for several years under 
a claim of right known to the owner and under which the 
city has improved the street is enough to prove dedication.^* 

Acceptance and Revocation. Till the offer of the owner 
to make dedication is accepted it may be revoked and title 
in the public is not complete. Thus an ordinance of the 
common council declaring a certain part of the water front 
open for free public use as docks is but an offer, and till 
that offer is accepted by the public by use, it is held that 
there is no dock there.^* Moreover till acceptance the pub- 
lic is under no liability for the condition of the street. The 
public is not bound to repair it, and is not liable for in- 
juries by reason of its being out of repair, the owner is 
still liable to be taxed for it, etc. On the other hand, the 
fact that the offer of dedication has not been ac<jepted, and 
the resulting fact that the place is not a public street, do 
not prevent private parties acquiring rights in the place 
as a public street so far as they are individually concerned. 
If land is platted and lots are sold according to the plat, 
which shows streets and alleys, the purchasers acquire the 
right against the seller and his heirs and grantees, to have 
the places marked on the plat as streets remain open for 
use as such, though the public has not accepted the gift 
or refuses to do so. Where land has been thrown open for 
a street and used by any considerable part of the public 
as such, an acceptance of the dedication is made out at 
common law without proof of any formal acceptance by 
any public oflScial; but it is generally provided by statute 
that no liability by the public for injuries from defects in 
such a way or to keep it in repair shall exist till there has 

12 TerreU v. Hart (Ky., 1906), 90 S. W. 953. 

i« Riley V. Buchanan, 116 Kj. 625, 76 S. W. 527, 63 L. B. A. 643. 

14 San Francisco t. Calderwood, 31 Cal. 585, 91 Am. Deo. 542. 
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been a formal acceptance by the public, acting through 
some appropriate official, or till the road commissioners 
shall have directed repairs to be made, and they are so 
made, from which such formal acceptance may be inferred. 
The act of the public in suing in ejectment to recover posses- 
sion of the land would be an acceptance of the dedication. 
But the cases are numerous in which it has been held under 
the statutes that the city or town does not become liable 
for the maintenance of the place as a street though it has 
made repairs and improvements on it. 

Abandonment. Acceptance of part of the streets dedi- 
cated on the plat does not impose on the public the duty 
to maintain those not accepted, nor is it an abandonment 
or rejection of those not yet accepted. If not withdrawn 
before, the remaining streets may be accepted from time 
to time many years after the dedication. According to some 
of the decisions if the dedicator or any other person takes 
possession of part of the street dedicated, builds on it, or 
fences it in, and retains it for the period of the statute of 
limitations that is proof of an abandonment by the city or 
public; but in other States the doctrine is announced that 
no time runs against the government, and no period of 
adverse use will bar the public claim. Mere non-user is 
generally held not sufficient proof of abandonment if for 
a shorter period than is required between private persons 
to bar an easement by prescription and adverse exclusion ; 
and while the courts have occasionally refused to name any 
period of adverse possession which will raise presumption 
of abandonment, the current of authority seems to be that 
mere non-user for the statutory period affords a presump- 
tion of abandonment, not conclusive, but one which will 
prevail in the absence of any other evidence, and stronger 
or weaker in proportion to the length of the non-user ; and 
if in the meantime the claimant against the public has done 
acts inconsistent with the public's right the presumption 
against the public is so much the stronger.^*^ Abandonment 
differs from forfeiture in that it is the voluntary act of the 

IS Eelsoe v. Oglethorpe, 120 Ga. 951, 48 S. £. 366, 102 Am. St. Bep. 138. 
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one abandoning to lose the title ; it differs from surrender 
in that he has no design that anyone in particular shall 
succeed him. It is giving up the thing absolutely without 
reference to any particular person or purpose, and requires 
both an act of casting away or leaving and an intent not 
to resume nor continue dominion. When there is a sale, 
gift, or transfer in any mode provided by law, the continu- 
ity of possession is preserved, and the essential intent to 
abandon is wanting. Assigning a thing to another as a 
thing of value and relinquishing it as worthless are very 
different things. Thus, a provision in a deed that the estate 
should revert to the grantor on any abandonment by the 
grantee, was held not to entitle the grantor to retake the 
property on conveyance by the grantee to another.^® Per- 
sonal property, easements, and inchoate interests by option, 
and the like, may be relinquished by abandonment, and 
thereupon revert to the owner of the general title, or in 
the case of personal property becomes open to the next 
taker. But an absolute interest in land cannot be extin- 
guished by abandonment, without the aid of estoppel, ad- 
verse possession, or some other means of passing title. 
Thus relinquishment of possession by an oflScer of a school 
district to one from whom the district had obtained title 
by adverse possession, was held not to affect the title of 
the school-district, though the house had been moved off 
and the original owner had taken possession to resume 
his original estate,^^ and neglect to assert any claim or 
possession for a hundred years even with intent to make 
no further claim was held not to divest the title in absence 
of proof of adverse possession by the other claimant.^^ 
Whether an act of a party constitutes abandonment depends 
entirely on the intent with which it is done. A very wide 
range of evidence is admitted to ascertain the purpose of 
the party, user or non-user, possession, payment of taxes, 
his declaration of intent, the length of time that has passed, 

i« St. Peter's Church v. Bragaw, 144 N. C. 126, 56 8. E. 688. 
17 School Diet. No. 4 v. Benson, 31 Me. 381, 52 Am. Dec. 618. 
isKreamer ▼. Voneida, 213 Pa. St. 74, 62 Atl. 519. But see Tiebont v. 
MiUlcan, 61 Tex. 517; Clark ▼. Hammerle. 36 Mo. 620. 
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reasons for failure to pay taxes, use, etc. The burden of 
proof is on the party asserting that there has been an aban- 
donment. A single act may be of a character, and done in 
a manner, or under circumstances, to show clearly an intent 
to abandon. No particular time is required to make aban- 
donment complete, as is the case in prescription and ad- 
verse possession. It is complete on a single act with the 
requisite intent to relinquish.^® 

§23. By Deed. The subject of title by deed will be 
considered at length in another part of this work under 
the head of ** Conveyance and Abstracts of Title". Every 
contract executed under seal is a deed, whether it relates 
to land or not, contrary to the popular notion that a deed 
is necessarily a conveyance of some interest in land. The 
old writers define a deed as a writing sealed and delivered 
by the parties ; but it is believed that the definition should 
signify that it is a writing made to create or aflfect legal 
rights, and embody a contract. A deed to pass an interest 
in land is known as a deed of conveyance; and deeds of 
conveyance are of two forms, viz, deeds poll and indentures. 
The form of the deed poll is that which is executed and 
signed by one party only, and the most appropriate form 
according to the old law was in the first person, beginning : 
**Know all men by these presents that I, William Smith, 
do hereby grant to John Doe", etc. The proper indenture 
is, as its name indicates, a deed executed by both parties 
in duplicate on one piece of paper and the parts cut apart 
60 as to leave teeth (hence, the name tooth from the Latin 
dens) like saw-teeth on each part that will fit into each 
other and prove that the parts are the original duplicates. 
As a matter of fact, the practice of indenting is no longer 
followed, and copies alone are made, and somehow it has 
come about that the form for the indenture has now come 
to be usually adopted in executing deeds poll. The form 
was: **This indenture made and executed by and between 
A of the first part and B of the second part witnesseth", etc. 

"Farmers' Irrigation Diat. v. Frank, 72 Neb. 136, 100 N. W. 286, Snell v. 
Levitt, 110 N. Y. 595. 
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Eow Transfers by Deed Became Valid. Even after the 
invention of the printing press had brought learning to the 
general public in the fifteenth century, the law remained 
as it always had been, that no freehold estate in land 
capable in its nature of creation by livery could pass with- 
out livery. In law the public livery was the essence of the 
transaction, without which (or by judgment of a court of 
record) the title would not pass, though attempted by the 
execution of the most formal writing under seal. Such 
interests as were not by their nature capable of transfer 
by livery were the only exceptions to this rule ; they could 
be transferred by deed ; such were remainders, reversions, 
and easements, which always passed by deeds of grant, 
release, assignment, etc., at common law. Livery to pass 
these was impossible, as before stated, because the seller 
had no right by virtue of them to possession, and did not 
purpose thereby to pass to the buyer any such right. Such 
was the rule at law; the change came through uses in 
chancery in this way : Because the law did not permit men 
to do certain things which they desired to do — devise their 
lands by will, give them to the church or arrange for the 
estate to shift from one to another on future contingencies 
as family settlements often required — and made land liable 
to be appropriated by creditors to pay debts, forfeited 
for treason, and subject to numerous feudal burdens ; there- 
fore, a practice was introduced of evading these burdens 
and accomplishing the desired purposes by the owner mak- 
ing feoffments of the lands to his friends upon an under- 
standing between them that he should be permitted to pos- 
sess and enjoy the lands, and that they would during his 
life and after his death hold or dispose of the legal title 
and permit the use in such manner as he should desire, 
and declare to them by word of mouth or otherwise in his 
life, or by his will. 

These settlements were very precarious at first, depend- 
ing wholly on the good faith of the trustees holding the 
legal title; for they were the only owners recognized by 
the law courts, and the one who made the settlement 
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and those whom he desired to benefit were wholly without 
remedy in any court. But finally the chancellor began 
during the fourteenth century to grant them relief by 
compelling the trustees to come before him and confess 
what the facts were ; and on discovering the facts, to com- 
pel them to do according to equity and good conscience. 
By virtue of this intervention by the chancellor, what had 
been a mere precarious confidence acquired all the advan- 
tages of an interest in land enforcible in court. With re- 
gard to the creation of this confidence or use it is to be 
observed that it could not be created by livery; for then 
it would be a legal title, not a use; and would not then 
accomplish the desired purpose; and, moreover, no writ- 
ing or other formality had ever been necessary to make 
it effective. The chancellor refused his aid to the bene- 
ficiaries in only two classes of cases, one when to permit 
them to enforce the trust would assist them in perpetrat- 
ing an actual fraud, and the other when one having the 
beneficial ownership of land had made a merely gratuitous 
promise to hold it for a use. 

The complainant must come into court with clean hands, 
and there must have been a consideration to raise the use 
or a transfer of the legal title to trustees who accepted 
it for the purpose of performing the trust Out of this 
policy the maxim was declared that the v^e follows the 
consideration. 

The chancellor presumed that such was the desire of 
the parties. If A had an estate in land for life and the 
remainder or reversion was in B and they joined in levying 
a fine in fee to C without declaring any use, and no con- 
sideration was paid, the chancellor assumed that they made 
the conveyance to raise in themselves uses in proportion 
to their former legal estates; and he would compel the 
one to whom the fine was levied to permit the original 
owners of it to enjoy it according to their old right at law. 
In the course of a hundred years uses spread to such an 
extent that nearly all the lands in England were held in 
use ; and from these uses numerous evils arose, wherefore. 
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finally, in 1535, Parliament was induced to enact a statute 
called the Statute of Uses, 27 Henry VIII., ch. 10. By 
this statute, after an elaborate rehearsal of all the evils 
which the authors of the statute conceived to have been 
caused by the practice of making feoffments to uses, it was 
enacted, that when any person or persons stand seized of 
any lands or other hereditaments to the use, confidence, or 
trust of any other person or persons, the persons that have 
any such use, confidence, or trust (by which was meant the 
persons beneficially entitled) shall be deemed in lawful 
seizin and possession of the same lands and hereditaments, 
for such estates as they have in the use, trust, or confi- 
dence; and that the estate and possession of the persons 
so seized shall be deemed to be in the persons beneficially 
entitled, after such manner as the latter were entitled in 
the use, trust, or confidence. Put shortly, the statute is 
this: If one or several be seized to the use of another, 
or one of themselves, the person having the use shall be 
deemed in possession of the land for such estate as he 
had in the use. Now remembering that a use could be cre- 
ated without observance of any legal form, such as writing 
or livery, that the only essential was intent to create a 
use, and consideration to raise it, it will be observed that 
this statute enables one to pass the legal title by merely 
raising a use, without any livery, writing, or other formal 
act. If the owner raises the use, this statute will pass the 
legal title to the beneficiary instantaneously, according to 
the use. For example, if I agree to sell you my farm called 
Blackacre for $1,000, and you pay me the money, the decla- 
ration of intent and the price paid raise a use in you ; and 
I now hold the land for your use, and now immediately 
the statute operates, and unites the legal title with the 
use in you, without any deed, livery, or other formal act. 
Thus transfer of all legal estates became possible without 
any livery; and this statute, being enacted before the set- 
tlement of this country is law here now, unless repealed 
or displaced by some other statute. 
Why Deed Now Necessary to Pass Land. But the makers 
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of this Statute of Uses immediately discovered that if noth- 
ing more was done, greater evils would be introduced by the 
statute than were cured by it, for it would enable transfer 
without livery, deed, or any notorious act; wherefore, it 
was immediately enacted, by 27 Hen. VUL, ch. 16, that no 
lands shall pass whereby any estate of inheritance or free- 
hold shall be made or take effect, or any use thereof be 
made, by reason only of any bargain and sale, except the 
bargain and sale be made by writing indented, sealed, and 
enrolled in one of the king's courts of record at Westmin- 
ster or else in the county where the lands lie. By this stat- 
ute, therefore, we acquire the necessity for a deed to pass 
title to land by bargain and sale, and by the Statute of 
Uses we acquire the ability to pass law estates in general 
without livery. The makers of the Statute of Enrollments, 
above mentioned, intended thereby to secure publicity of 
transfers; but this purpose was very soon defeated by mak- 
ing a lease for a year (which being no freehold need not 
be enrolled, nor even in writing, but need only be for a con- 
sideration of a penny, either paid or acknowledged), which 
operated by virtue of the Statute of Uses to put the tenant 
in possession according to his use, and enabled him imme- 
diately to take a common law release by deed, which did 
not have to be enrolled. These deeds of lease and release 
thereupon became the common mode of conveyance of all 
estates of freehold in lands in England, and so continued 
till within a few years ago. This method of conveyance 
became obsolete in this country long ago, by reason of our 
statutes making all deeds void against subsequent incum- 
brancers and purchasers in good faith whose deeds are first 
duly recorded. 

But why must the release above mentioned be by deed; 
and why must all common-law conveyances without livery 
be by deed? Let us see. 

If proper words of gift were used in a feoffment, and 
witnesses were present who could afterwards prove them, 
it mattered not, in ancient times, whether or not they were 
put into writing; though writing, from its greater cer- 
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tainty, was generally employed. There was this differ- 
ence, however, between writing in those days and writing 
in onr own times. In our times, almost everybody can 
write; in those days very few of the landed gentry of the 
country were so learned as to be able to sign their own 
names. Accordingly, on every important occasion, when a 
written document was required, instead of signing their 
names, they affixed their seals; and this writing, thus 
sealed, was delivered to the party for whose benefit it was 
intended. Writing was not then employed for every trivial 
purpose, but was a matter of some solemnity. And a char- 
ter, or writing whereby a man formally expressed an inten- 
tion of gift, or bound himself to perform any act, was held 
to afford conclusive proof of the matter expressed therein, 
unless it were shown to have been forged, or extorted from 
him by fraud or force, or like objections to its validity were 
established. In very early times after the Norman Con- 
quest, it appears that even an unsealed charter might have 
this effect. But afterwards it came to be settled that a 
charter must have affixed to it the seal of the person whose 
act or promise it recorded in order to be admitted as con- 
clusive evidence against him.^^ Thenceforward the conclu- 
sive effect which the early law gave to writings was con- 
fined to sealed writings. In all legal transactions, there- 
fore, a seal was affixed to the written document, and the 
writing so sealed was, when delivered, called a deed (Latin 
factum, French fait)^ a thing done; nothing in fact was 
in early times called a writing if not under seal. Hence it 
is that transfers which had to be made by writing at the 
common law, such as grants and releases which in the 
nature of things could not be made by livery, had to be 
by deed. This rule remained in force after writing had 
come into conmaon use, and sealing as a proof of authentic- 
ity was superseded by men signing their names.^^ 

Transfer by Livery Only Not Invalid. What has been 
above stated proves only that an estate not by its nature 

20 Year Book 30 Edw. I, p. 158; Fleta 1. ii, ch. 60, | 25. 

21 Williams on Eeal Property (17th ed.) 180. 
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capable of creation or transfer by livery could only be 
transferred by deed at common law, and that transfers by 
bargain and sale nnder the Statute of Uses were required 
by the Statute of Enrollments to be by deed if they passed 
a freehold. We have not yet proved that transfer by livery 
only without deed or writing is not invalid now as at com- 
mon law. Now, let us look at that point. Transfer by 
common-law livery only without writing remained possible 
and strictly legal for more than a hundred years after the 
Statute of Uses was enacted. But finally it was observed 
how liable such transfers were to be established by fraud 
and perjury, without any livery ever having been made, or 
different from the intent of the parties, declared at the 
time of the livery; wherefore, it was finally enacted in 
1676, by the Statute of Frauds." 

**A11 leases, estates, interests of freehold or terms of 
years or any uncertain interest of, in, to, or out of any 
messuages, manors, lands, tenements, or hereditaments, 
made or created by livery and seizin only, or by parol and 
not put in writing and signed by the parties so making or 
creating the same, or their agents thereunto lawfully 
authorized, by writing, shall have the force and effect of 
leases or estates at will only and shall not either in law or 
equity be deemed or taken to have any other or greater 
force or effect; any consideration for making such parol 
leases or estates or any former law or usage to the con- 
trary notwithstanding. Except, nevertheless, all leases 
not exceeding the term of three years from the making 
thereof whereupon the rent reserved to the landlord during 
such term shall amount unto two-thirds parts at the least 
of the full improved value of the thing demised.'* 

This statute being enacted since the settlement of this 
country is not common law here; but similar statutes have 
been enacted in the several States. Finally about a hundred 
years ago livery of seizin was abolished in England and 
since by statutes here. 

§24. Consideration with and without Deed. Agree- 
ments made by deed were always enforceable at conmion 

22 29 Car. U, ch. 3, §§ 1-2. 
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law merely by reason of their formal character, that is, the 
seal, without any regard to whether they were paid for or 
gratuitous. But with regard to agreements made without 
deed (although written), it became established that a man 
should not be forced at law to account for a jwomise for 
which no valuable consideration was given in return. He 
could neither be compelled to perform it nor held to account 
in damages for the breach of it. After this doctrine had 
been broached, the force of a deed in conclusively binding 
a man who executed it, was erroneously explained by say- 
ing that the seal imported a consideration, and this expla- 
nation has been accepted and is recognized as a rule of 
law; so that at the present day a deed, or a writing sealed 
and delivered is said to import a consideration, and in 
many respects maintains a superiority over unsealed writ- 
ings. A feoffment or other common-law conveyance before 
the Statute of Uses was good in the law courts to the 
feoffee, grantee, etc., without any consideration paid or 
recited or any declaration of the use for which the convey- 
ance was made. But the chancellor regarded principally 
the consideration, as disclosing the purpose of the parties 
in making the conveyance. If a feoffment were made with- 
out any consideration paid to the feoffor, the chancellor 
took it for granted that the conveyance was made for the 
purpose of raising uses for the benefit of the feoffor and his 
heirs, unless, and except in so far as, other uses were 
expressly declared. And when by the enactment of the 
Statute of Uses it was declared that he who should have 
any use should be deemed in law possessed of the land in 
the same estate as he had or would have had in the use 
before the statute, it became usual in every conveyance to 
declare expressly that the purchaser should hold, not only 
to, but to the use of, himself and his heirs, to prevent the 
Statute of Uses immediately undoing all that was done 
by the feoffment. But if a valuable consideration for the 
transfer were in fact paid and the fact proved, or if such 
consideration were recited in the deed, though not in fact 
paid, no use would result to the feoffor. 
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§25. Common-Law Transfers Withont Livery. Fines 
and recoveries were common-law conveyances without 
livery; but they owed their force and their effect to their 
being judicial proceedings, as has already been explained; 
and a fine was always made either on a presupposed seizin 
of the lands by the person to whom it was levied, or 
required to be followed by an entry on his part; and recov- 
eries used to be completed by a regular writ directing the 
sheriff to put the recoverer in possession of the lands; so 
that in each case a transfer of possession was contemplated 
as notorious as that made by livery of seizin. But if a 
freeholder in fee had leased his land for life or years, and 
the tenant was in possession; or if land had been given to 
one for life or years with remainder in fee to another, and 
livery or its equivalent had been given to the particular 
tenant for life or years to pass the freehold and fee; in 
either of these cases the remainder-man or reversioner had 
no right to enter on the land to make livery, and to do so 
would have been at least a theoretical ouster of the tenant 
in possession; and therefore, it was a rule of the common 
law that all such estates in expectancy lie in grant and 
not in livery, and can and always could be transferred from 
one person to another by mere execution and delivery of a 
deed sealed between the parties, witnessing the agreement 
of transfer, without any livery of seizin at all ; but even iu 
this case the title of the grantee was not complete till the 
tenant in possession had directly or indirectly (as by pay- 
ing rent to him) recognized him as ultimate owner. 

This recognition by the tenant was called attornment, 
and remained necessary to all common-law grants till the 
statute of 5 Anne, ch. 3, 1707, which being enacted since 
the settlement of this country is not common law here; 
wherefore the question has remained to be settled by the 
statutes and decisions of the several States. The necessity 
for it is now generally abolished. 

Likewise all conveyances of mere easements, etc., such 
as rights of way, under which it was not designed that 
the purchaser should have possession, could not with any 
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propriety be made livery of seizin for it would be 
repugnant to the purpose of the transaction to deliver what 
the purchaser was not to have. 

Therefore, all future estates, and all rights in mere servi- 
tude not including any right to actual exclusive possession, 
were incapable of transfer by livery, and passed by mere 
execution and delivery of a deed made for the purpose and 
explicitly specifying the terms of the transaction. Such 
deeds were called grants or deeds of grant; and all such 
rights were said to lie in grant and not in livery. Again, 
if there was a tenant for life or for years in possession, or 
a disseizor or intruder was wrongfully holding the owner 
out, in either of these cases it was in the nature of things 
impossible for the remainder-man, reversioner, or disseizee 
to confer any greater possession on the tenant or disseizor 
than he already had; therefore, in all these cases, as well 
as when one of several joint tenants or tenants in common 
desired to pass his interest to the rest of his co-tenants or 
any of them, no livery was necessary to do so. If the 
remainder-man or reversioner desired to give his estate 
to the tenant in possession, if the person ousted desired to 
give up to the disseizor, or if one co-tenant desired to pass 
his right to his co-tenant, it could be done only by deed, 
called in this case a ^^ release^ \ but no livery or entry was 
necessary or in the nature of things possible. Likewise, if 
tenant for life or years, or the disseizor had assumed to be 
absolute owner, and on such assumption had made absolute 
conveyance in fee, or conveyed any estate greater than he 
had a right to do, this voidable title could be made good by 
the remainder-man, reversioner or disseizor executing to 
the purchaser a mere deed of confirmation. There are yet 
two other cases in which the common law permitted titles 
to pass by alienation without livery, which are much 
stronger than any yet mentioned. They are these: If a 
tenant for life desired to give up to the remainder-man or 
reversioner he could do so by deed of surrender without 
any livery, and as a term for years could be created with- 
out deed or livery, it could of course be surrendered in 
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the same manner. The other case was when two persons 
having estates both for life, or both in fee (for they mnst 
be equal in this respect though not necessarily in value) 
desired to trade they could do it by deed of exchange with- 
out any livery; but in this case the exchange was void 
unless both made entry onto the purchased land under the 
exchange while they -both lived. This entry was a notorious 
fact of suflBcient publicity to take the place of livery. 

§ 26. Express Surrender of Estate. Surrender is prop- 
erly a yielding up an estate for life or years to him who 
has the inmiediate reversion or remainder, whereby the 
estate for life or years is drowned by mutual consent of 
the parties; which might be made at common law without 
livery and by deed or without writing, and was by express 
words or by operation of law, but express surrender could 
only be made by a surrenderer in possession. Coke says:^* 

**If a man makes a lease for years to begin at Michaelmas 
next, this future interest cannot be surrendered, because 
there is no reversion wherein it may drown, but by a sur- 
render in law it may be drowned; as if the lessee before 
Michaelmas take a new lease for years either to begin pres- 
ently or at Michaelmas, this is a surrender in law of the 
former lease.** 

A lease by the landlord to another to commence at once 
during the term of the first lease and delivery of posses- 
sion by the tenant under the first lease to the tenant under 
the second constitutes a surrender by operation of law. 
By the Statute of Frauds it is provided that a surrender 
otherwise than by operation of law shall not be valid unless 
by writing signed by the party surrendering or by his 
agent duly authorized. Abandonment by the tenant without 
intent further to claim under the lease, and resumption of 
possession by the landlord with intent to accept the aban- 
donment have been held to amount to a surrender, whereby 
the tenant is released from further liability to pay rent. 
Mere acceptance of the keys is not positive proof that the 

n Coke Lit. d38a. 
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landlord consents to and accepts the abandonment. Even 
a lease by him with notice by him to the former tenant that 
it is made to reduce the damage to be recovered of him, 
has been held not to be an acceptance of the abandonment; 
but this is also denied, on the ground that the landlord 
has no authority to act as agent for the tenant, and can 
act for himself only by accepting the abandomnent.^* 

24 Welcome v. Hess, 90 Cal. 507, 25 Am, St. Eep. 145. 
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CHAPTER IV 
TITLE BT PUBCHASE— MISCELLANEOUS FORMS 

FORFEITURE 

§27. Definition and Illustrations. Blackstone tells ns 
that '* forfeiture is a punishment annexed by law to some 
illegal act, or negligence, in the owner of lands, tenements, 
or hereditaments, whereby he loses all his interest therein, 
and they go to the party injured, as a recompense for the 
wrong which either he alone, or the public together with 
him hath sustained'', and he adds that forfeiture may result 
from crime, alienation contrary to law, non-presentation 
to a benefice, simony, in breach of condition expressed, 
waste, breach of copy-hold custom, and bankruptcy, each 
of which he discusses successively.* 

It is to be noted that in the case of forfeiture the mere 
act of the person losing by the forfeiture does not pass 
the title, but there must first be a resumption by some 
appropriate act by the person claiming by the forfeiture; 
which in the case of the king was a proceeding called office 
found, wherein after summons and hearing the feud was 
solemnly adjudicated vacant; and in case of a private per- 
son required an entry to resume the forfeited estate or 
some equivalent act. In a recent case owners of land had 
executed instruments called leases, whereby defendant was 
given the exclusive privilege of mining coal and other min- 
erals in the land, and contracted to pay specified royalties 
as the minerals were mined. Having failed for twenty 
years to do anything under the contract, suit against him 
to have the leases cancelled was brought by the lessors* 
grantee; and the court decreed that neglect of defendant 
amounted to abandonment of all rights under the leases — 
meaning forfeiture rather than abandonment — and said : 

1 2 BL Comm., ch. 18. 
50 
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''Let it be conceded, as the court below held, that the 
so-called leases to the defendant Brown constituted a sale 
and conveyance of the coal in place. Yet it does not follow 
that he was entitled to have it remain in place indefinitely, 
notwithstanding his undertaking to pay for it from time 
to time, 'as mined or otherwise reduced to possession'. The 
fact is that he never mined at all, nor made any payment at 
all under his agreement to pay 'for every ton of coal 
removed and taken from the premises \ He could not aban- 
don the possession, for he never had it, and his grantors 
could not have reentered without first withdrawing and this 
it was not incumbent upon them to do under any possible 
view of the provisions respecting mining and railroad con- 
struction. The party would not be required to turn out 
and reenter. The law does not require the performance of 
vain things. . . . That the parties to these instru- 
ments contemplated the prosecution of an enterprise, and 
not an absolute sale of the coal in place, their whole tenor 
makes perfectly plain; and that the lessee did not really 
intend to carry on that enterprise the proofs abundantly 
show.* '2 

In such a case, bringing of action to recover the thing 
forfeited is sufficient declaration of intention to take ad- 
vantage of the forfeiture. In another case the court said : 

"In the present case the claim that the lease was for- 
feited by abandonment is wholly without support in the 
evidence, as it clearly appears that there was no such inten- 
tion on the part of the lessee or his assigns; but, on the 
contrary, that such was not the intention, and they did in 
fact return, and were at work on the land when this suit 
was commenced. A lessee may, however, forfeit his rights 
under a lease by a breach of some covenant which he is 
required to keep or perform, which breach may occur 
either intentionally or unintentionally on his part, or 
through his neglect^ or inability to keep or perform the 
same. . . . It is at least doubtful if a breach of such 
an implied covenant would warrant the court in decreeing 
a forfeiture when the lease does not expressly so provide, 
and when it does provide that the lease may be forfeited 
in whole or in part for another cause. **^ 

2 Brown v. WUmore, 153 Fed. 143; Tenn. Oil Co. v. Born, 131 Fed. 696 
« Phillips V. Hamilton, 17 Wyo. 41, 95 Pac. 846. 
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When the act which is ground for forfeiture has been done 
the person entitled to avail of it may waive the forfeiture 
expressly or by implication and he will be deemed to have 
made such waiver if he does any act inconsistent with 
claiming it, such as accepting or demanding rent for a 
subsequent period. 

JUDGMENT 

§ 28. Proceedings in Oases of Disagreement. Consider- 
able has already been said on this subject in discussing 
alienation by matter of public record; wherein it was seen 
that title by judgment is the most certain and valuable 
of titles, by reason of the fact that the proof furnished 
by the record is conclusive, and is in very little risk of 
being lost; and also that these facts induced the general 
use of this form of conveyance at a very early day and 
its almost continuous use since, being now applied 
in what is known as the Torrens system. It remains here 
only to say a few words as to title by judgment other 
than by confession or default for the purpose of making 
conveyance. 

It sometimes happens that there is an actual doubt or 
dispute as to the ownership of lands, and that the par- 
ties cannot agree or come to any settlement concerning the 
matter. In such a case an action of ejectment at law to 
try the title, or a bill in equity to quiet title or remove the 
cloud, may be brought, evidence adduced, and the question 
submitted to the court for decision; or if tenants in com- 
mon, parceners, or joint tenants cannot agree on the divis- 
ion of their lands, they may sue for partition. In any 
of these cases, the decree of the court gives title according 
to its terms, whether the victorious party had any real 
title before or not ; and this is the highest title. If a deed 
is obtained by fraud it may be set aside; but it is the busi- 
ness of a party in court to prevent any judgment being 
recovered against him by fraud ; and ordinarily the judg- 
ment will not be vacated because obtained by fraud, unless 
application on that ground is made at the earliest possible 
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time; and in any event the judgment is eonclnsive till it 
is vacated in a proceeding instituted for that purpose — 
the judgment cannot be assailed collaterally for fraud. 
This rule is one of necessity ; otherwise there would never 
be an end of the dispute, which would be more intolerable 
than a bad judgment. 

EMINENT DOMAIN 

§ 29. Nature. The power to take any private property 
within the reahn for public use is an inseparable incident 
of sovereignty in every State, which cannot be released or 
barred, and extends to every sort of thing. It is based 
on the same foundation as the right of the State to demand 
the life of the citizen when the public service requires it; 
and if the State may insist that its citizens give up their 
lives for their country, much more may it demand their 
property. 

This right to appropriate the property within the realm 
to the public use and the process by which it is done are 
both called eminent domain; they exist without any stat- 
ute, and as a matter of necessity, but they are generally 
regulated in every State by appropriate statutes. Kindred 
powers which should be distinguished from eminent do- 
main, are: regulations relating to the public health and 
safety, such as quarantine, pure food laws, laws regulat- 
ing the use of dangerous machinery, and employment of 
members of the public in such a way that the public may 
be prejudiced, such as for long hours, in unventilated places, 
employment of children, etc., taxation for the support of 
the government; regulation of the public service, such as 
highways, schools, and public oflBcers ; regulations relating 
to game, fish, insects, which are common property, conmion 
enemies, or a public good; and regulations of the public 
waters, rivers, and drains. 

In all these cases exercise of what is called the police 
power, or power to tax, and the like, does not entitle any 
person suflFering pecuniary loss by reason of the exercise 
of the power to any compensation for his loss, notwithstand- 
ing the Constitution provides that no person shall be de- 
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prived of his property without compensation. This provi- 
sion applies to appropriation by eminent domain, but does 
not apply to exercise of the police power. For example, a 
railway company required by proceedings under the drain- 
age law to change its bridges and widen and deepen water- 
courses across its way was held not entitled to compensa- 
tion for the necessary expense of doing so.* In this case the 
court reviews the decisions at length, and concludes by 
saying: 

I 'The learned counsel for the railway company seem to 
think that the adjudications relating to the police power of 
the State to protect the public health, the public morals, 
and the public safety are not applicable in principle to 
cases where the police power is exerted for the general well- 
being of the community apart from any question of the 
public health, the public morals, or the public safety. 
Hence, he presses the thought that the petition in this case 
does not, in words, suggest that the drainage in question 
has anything to do with the health of the drainage district, 
but only avers that the system of drainage adopted by the 
commissioners will reclaim the lands of the district, and 
make them tillable or fit for cultivation. We cannot assent 
to the view expressed by counsel. We hold that the police 
power of the State embraces regulations designed to pro- 
mote the public convenience or the general prosperity, as 
well as regulations designed to promote the public health, 
the public morals, or the public safety. The validity of a 
police regulation, whether established directly by the State 
or by some public body acting under its sanction, must 
depend upon the circumstances of each case and the char- 
acter of the regulation, whether arbitrary or reasonable, 
and whether really designed to accomplish a legitimate pub- 
lic purpose. Private property cannot be taken without 
compensation for public use under a police regulation relat- 
ing strictly to the public health, the public morals or the 
public safety, any more than under a police regulation hav- 
ing no relation to such matters but only to the general 
welfare. The foundations upon which the power rests are 
in every case the same. • . . Upon the general subject 
there is no real conflict among the adjudged cases. What- 
ever conflict there is arises upon the question whether there 

* Chicago, B. & Q. E7. Co. v. People, 200 U. S. 561, 26 S. Ct. 34L 
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has been or will be in the particular case within the true 
meaning of the Constitution, a taking of private property 
for the public use. If the injury complained of is only inci- 
dental to the legitimate exercise of governmental powers 
for the public good, then there is no taking of the property 
for the public use, and a right to compensation on account 
of such injury does not attach under the Constitution." 

§ 30. Extent, Delegation, and Procedure. Property can 
be taken by eminent domain only for a public use, and only 
to the extent that it may be necessary for that use. But 
what is a public use is often a difficult question to answer^ 
and the necessity for it is a question of fact in each par- 
ticular case for the court and jury to decide on the law and 
evidence. It need not be for the benefit of the whole public. 
Thus, eminent domain may be employed to open a way 
that comes to an end without reaching any other, and 
which only enables a few families to get in and out. The 
use may be for a public wharf, canal, ditch, road, park, or 
the like. The use of the power may also be delegated to 
private persons or corporations to enable them to perform 
some public service in which they are engaged, and for 
which the exercise of the power is necessary for the public 
good. Thus, when in the early days of railroading cor- 
porations were formed to build railways from one place to 
another to be owned by them and operated for their pri- 
vate profit, they soon found that persons discovering where 
they had laid out their way and owning land in the path, 
took advantage of the opportunity to impose a prohibitive 
price on their lands, thus in many cases rendering the 
completion of the enterprise impossible. Therefore, the 
legislatures enacted that in such cases if the company 
and the land-owner could not agree as to the price the 
company might take proceedings to condemn the lands for 
the railway, by summoning the owner, or if he was not 
to be found, by advertising for him, and on finding by the 
court that the use was necessary and on assessment of the 
damages, the company might enter and take the land with- 
out any agreement with the owner. The courts held these 
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statutes constitutional, though the State has no power to 
take property from one person and give it to another with- 
out the owner's consent. It cannot take private property 
for private use even by giving compensation. But because 
the company is to serve the public with the road, the taking 
is for public use, though the title is to vest in private 
hands. For the procedure under the various eminent do- 
main statutes, the reader is referred to the statutes them- 
selves. 

JUDICIAL AND EXECUTION SALES 

§31. Title by Execution Sale. By the common law 
lands could be sold to pay the king's claim, because the 
king's treasury is the bond of peace and the sinew of war; 
but on the judgment in favor of the private citizen the land 
of the debtor could be taken only in the peculiar case of 
judgment against the heir for the debt of the ancestor, 
because in this case there was no other property to pay 
the debt. The goods belonged to the ordinary and he was 
not bound to pay the debts of the deceased at common 
law.» By the statute of Westminster 2, § 18, (1285), the 
creditor was enabled to take half of the debtor's land and 
hold it till out of the rents and profits the debt might be 
realized; but no absolute sale of land on any judgment 
for debt was allowed till by the statute 5 Geo. 2, ch. 7, § 4, 
(1732), all lands in the American colonies were made liable 
to sale absolutely on execution in order to advance the 
trade of the English merchants with the colonies ; and now 
there are statutes in all the States permitting the sale of 
all estates in land on execution on a judgment against the 
owner for the payment of money. In most States the sheriflF 
must first attempt to realize the amount out of the goods 
and chattels; but in Illinois and perhaps other States he 
must first take the land. The great point to be borne in 
mind, regarding sales of land on execution is that there 
is no warranty of title in such cases. The purchaser must 
beware. If he buys and gets no title he cannot have his 
money back from the creditor to whom it was paid, nor 

8 See Harbert's Case, 3 Coke 11. 
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from the sheriff if still in his hands when the fact is dis- 
covered. His only remedy is to sue the original debtor 
for money paid to his use or to apply to the court to set 
aside the satisfaction and issue new execution for his bene- 
fit, and even his right to that is denied by some courts. 
The purchaser at execution sale gets no title unless there 
is a valid judgment, a valid execution on it, and a valid 
sale; but error in the judgment for which it is later re- 
versed does not defeat his title, and generally he is not 
affected by irregularities in the execution and proceed- 
ings leading to and at the sale. 

§ 32. Sales of Land to Pay Debts of Deceased. At com- 
mon law debt could be maintained against the heir for the 
debt of the ancestor only for debts created by deed under 
seal expressly binding the debtor and his heirs. In this 
case the land of the deceased could be taken in the hands 
of the heir on judgment against him for the debt. But if 
the deceased devised his land by will the land in the hands 
of the devisee was not liable for the debts, and the devisee 
was not liable, in which case even creditors by deed were 
liable to be defrauded. AJl this is now changed. There 
are statutes in all the States, whereby lands of the deceased 
may be taken to pay his simple debts as well as his debts 
by deed. By these statutes it is usually provided that 
the executor or administrator may, on affidavit that the 
personal estate is exhausted in payment of debts and the 
debts still unpaid, have an order to sell the lands of the 
deceased so far as necessary to pay the balance. In this 
case the undevised lands, if any, are first taken, and finally 
the devised lands. The petition for the order to sell must 
allege the essential statutory facts (that the personal estate 
is exhausted and debts remain unpaid, etc.), and these 
must be found by the court to be the facts in order to 
authorize a sale; but if the facts are alleged and found, 
it is held that the truth of the allegation and finding is not 
material to the validity of the sale. In some States even 
failure of the administrator to give the statutory bond has 
been held to make the sale void. The point to remember 
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is that purchasers at such sales should be careful to see 
that all the provisions of the statute have been followed 
in the proceedings leading up to the sale. In addition 
to complying with the statute, the sale must be conducted 
as provided by the order of sale; but failure to do this 
would probably be held to be cured by the order of the 
court confirming the sale. The conveyance by the repre- 
sentative for the court is usually made after the sale has 
been confirmed by the court. 

§ 33. Sales of Lands by Onardians. There are also stat- 
utes in all the States whereby the guardians of infants 
and insane persons are empowered on proper petition and 
order of court to sell the lands of their wards to pay their 
debts, provide for their education and support, to make 
more advantageous investment, etc. These sales, like those 
of executors and administrators, depend for their validity 
on a sufficiently complete pursuance of the statutory course, 
as to which the courts are not absolutely agreed, and part 
of the apparent conflict in the decisions may be due to the 
differing terms of the statutes. To what extent the court 
of chancery possessed the power to sell the lands of its 
infant and insane wards for their benefit, is a point on 
which there has been some doubt; which is now of little 
importance, inasmuch as authority is now given by statute, 
and the former jurisdiction of the chancery in such mat- 
ters has been largely conferred on the probate courts and 
county courts. 

§34. Other Cases. Sales by assignees in bankruptcy, 
by receivers appointed by courts of chancery in creditors' 
suits, on decrees in suits for partition when the property 
is not capable of suitable division, on mortgage fore- 
closures, etc., are other instances of judicial sales. All 
are governed by the same general principles. In several 
of these cases it was common for the courts of chancery to 
make such sales before any statutes were enacted expressly 
providing for it ; but today it would probably be found that 
statutory provisions everywhere exist governing the pro- 
cedure of such sales. 
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TAX Tni£S 

§ 35. Sale of Land for Taxes. The power of the State 
to tax lands for the support of the government, is a neces- 
sary incident of sovereignty, and not to be doubted. Since 
most of the State revenues are derived from land taxes, 
sales or forfeiture for non-payment of the tax are pro- 
vided for by the statutes in the several States. The fact 
that the tax is usually for only a small part of the value 
of the land, wherefore the original owner has lost his land 
for a nominal sum, has led courts to be astute in inventing 
reasons for holding such sales and forfeitures void; from 
which it has resulted that tax-titles have quite generally 
come to be regarded as worthless, requiring only the costs 
of a suit to have them declared void. This situation in 
turn led many to regard it unnecessary to pay taxes at 
all, deeming it cheaper to pay the costs of evasion by suit. 
This in turn led the legislatures to plan various means to 
making tax titles good, by providing that the sale shall 
be by the court after service of summons on the delinquent 
if to be found, and that no irregularities in the proceed- 
ings shall make the sale void, or that all defects shall be 
cured by a short period of adverse possession, etc. 

ESTOPPEL 

§36. Nature and Kinds of Estoppel Lord Coke said 
estoppel is where one is concluded by his act or acceptance 
to say the truth; which gives a very unfavorable and false 
impression of it, for it is not a harsh but a benevolent 
principle. Its object is to prevent unconscientious and 
inequitable assertion or enforcement of claims and rights 
which might have been enforced but for the estoppel; and 
its practical effect is from motives of equity and fair deal- 
ing, to create and vest opposing rights in the party who 
obtains the benefit of the estoppel. Estoppel is. said to be 
of three kinds: 

(1) By matter of record, which is merely the rule that 
what has been once tried cannot be again litigated, and 
the further rule that the record is conclusively pre- 
sumed to be a correct recital of the transaction. 
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(2) By deedy which is the rule that one shall not be per- 
mitted to dispute the statements of his own deed, and 
now extends merely to passing an after-acquired title 
under a deed with covenants for title, and to prevent 
varying the terms of a written contract by parol. 

(3) By matter in pais (literally, in the country, hence pub- 
licly) of which the principal sort is what is known as 
equitable estoppel, which is defined by Pomeroy to 
arise from the conduct of a party by positive act or 
negative omission to do anything. 

** Equitable estoppel is the effect of the voluntary con- 
duct of a party, whereby he is absolutely precluded, both 
at law ana in equity, from asserting rights which might 
perhaps have otherwise existed, either of property, of con- 
tract, or of remedy, as against another person, who has in 
good faith relied upon such conduct, and has been led 
thereby to change his position for the worse, and who on 
his part acquires some corresponding right, either of prop- 
erty, of contract, or of remedy.® To constitute an estoppel 
the following points are essential : 

(1) The conduct (act, language, or silence) must amount to 
a representation or concealment of a material fact. 

(2) The fact must be known to the party to be estopped at 
the time of the act, or the situation must be such as to 
impute knowledge to him (as if he makes an assertion 
of fact to be acted on when he does not know the fact). 

(3) The truth concerning these facts must have been 
xmknown to the party claiming the benefit of the 
estoppel at the time he acted. 

(4) The conduct must be done with the expectation that it 
will be acted upon, or under such circumstances that it 
is natural and probable that it will be so acted upon. 

(5) The conduct must have been relied on by the other 
party and his act induced by it in part at least. 

(6) He must be in position to lose as a result of his act if 
the other now repudiates. Usually equitable estoppel 
is invoked to prevent a fraud; but fraud is not an 
essential element, as will be seen from the above 
statement.'' "^ 

• Pomeroy, Equity Jurisprudence S 804. 

f Pomeroy, Equity Jurisprudence, S 805. For further discussion of this 
general question see the article on Equity in this work. 
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§ 37. Application to Land Titles. If a person interested 
in an estate knowingly misleads another into dealing with 
the estate as if he were not interested, he will be postponed 
to the party misled, and compelled to make his representa- 
tion specifically good. This applies to one who denies his 
own title or encumbrance when inquired of by another who 
is about to purchase the land or loan money upon it as 
security, to one who knowingly suffers another to expend 
money in improvements without giving notice of his 
claim,® etc. 

When ejectment was brought for land covered by a build- 
ing erected under the mistaken notion by the builder 
that it was on his own land, induced in part by the act of 
the plaintiff, it was held that title had been acquired by 
estoppel. The court said: 

**We have long acquiescence on the part of the complain- 
ants, and those under whom they clami, coupled with the 
expenditure of money by defendant in buil&ng improve- 
ments upon the property in dispute, largely in excess of the 
value of the land itself, induced not only, by what had long 
been the understanding of the parties as to the location of 
the line, but by positive pointing out of the line with Imowl- 
edge that the improvements were then about to be made. 
And during all this time we have absolute ignorance on the 
part of the adjoining owner as to the true line, ignorance 
none the less absolute by reason of the fact that in the 
opinion of the arbitrator it might have easily been removed 
by a survey. There was no survey and the honest ignor- 
ance remained until shortly before the filing of the biU in 
this cause. This is not a case of silence, but of numerous 
aflBrmative acts and admissions that were calculated to and 
did influence the conduct of the defendant, and which acts 
and admissions are inconsistent with the claim of title now 
sought to be set up. The facts as found would seem to 
make out a case of estoppel, unless the disability of 
coverture prevents the application of this doctrine, as is 
strenuously insisted upon by the learned counsel for the 
complainants. . . . While, upon the question how far 
the doctrine of equitable estoppel by conduct applies to 

• Pomeroy, Equity Jurisprudence, § 807. 
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married women, there is some conflict among the decisions, 
the tendency of modem authority is strongly towards the 
enforcement of the estoppel against married women as 
against persons sui juris, with little or no limitation on 
account of their disability.**® 

But when an owner in fee supposed she had only a life 
estate, and under this mistake assented to a conveyance by 
the supposed heirs of the fee, reserving only a life estate to 
her, it was held that the purchaser acquired no title by 
estoppel though she signed the deed. The cpurt said : 

*'She made no representation as to the rights of the chil- 
dren, except to state in effect that she was willing that they 
should sell their supposed interest, reserving to herself a 
life estate. This, as we have seen, was done in view of a 
misapprehension of her title, which misapprehension was 
common to all of the parties ; and it cannot reasonably be 
inferred that anything she said or did had the slightest 
effect in misleading the plaintiff. There was no withhold- 
ing of information on her part, but, on the contrary, every 
fact which she knew was equally well known to the pur- 
chaser. She was no party to the deeds executed by her 
children, and her signature was of no effect. Having 
received no consideration, and being guilty of no misrepre- 
sentation or concealment as to the real facts constituting 
her title, there is nothing in the nature of fraud, either 
actual or constructive, which can estop her grantee from 
asserting her interests in the premises. **^^ 

ADVERSE POSSESSION 

§38. Historical Title by adverse possession is the 
acquisition of the ownership of land by ousting the real 
owner and continuously excluding him and remaining in 
possession till the statute of limitations has barred his 
claim. By the mere fact of ouster and possession the 
deforcer acquires perfect title against all the world but 
the true owner. His naked possession will avail him against 
all others. If any other ousts him he can recover by merely 
showing his own prior possession and the ouster by the 

» Galbraith v. Lnnsf ord, 87 Tenn. 89, 9 S. W. 365, I L. B. A. 522. 
10 Estes V. Jackson, 111 N. C. 145, 16 S. E. 7, 32 Am. St. Eep. 784. 
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defendant; and unless the defendant can show a better title 
in himself, the prior possession of the defendant from 
which the plaintiff wrongfully ousted him will entitle 
the defendant to recover possession and damages. It 
is a maxim of the law that one who has ousted the 
plaintiff can depend only on the strength of his own 
title, not on the weakness of his adversary's. But against 
the true owner the deforcer gets title only when by 
long delay, submission, and failure to sue, the statute has 
barred action by him to recover. By the original conmion 
law there was no limit as to the time within which one might 
sue to recover land from which he or his ancestor had been 
wrongfully ousted. And so it was found that suits on stale 
and long forgotten titles, where parties had so long been 
put out of enjoyment that those who knew the right were 
in most cases dead, or when the defenses against such suits 
had been lost or forgotten, tended greatly to disturb the 
peace, rest, and security, of the whole community, and ren- 
dered all titles doubtful and liable to be overthrown by 
pretended old titles never founded in right, or against 
which a good defense might exist, but which by length of 
time had become now incapable of proof. Accordingly it 
was enacted that actions should not be maintained to recover 
land on any possession or right unless it was in the plain- 
tiff or his ancestor within a prescribed period. By the 
first statutes it was provided that no action could be 
brought unless the right arose within the time of such a 
king, but by the later ones it was so long before suit brought, 
for instance, sixty years. 

§ 39. Nature and Kinds of Ousttr. Ouster is the wrong 
whereby one gets into the actual possession of land and 
holds it without right, obliging him who has the right to 
recover his possession and damages by suit in court or by 
forcible entry, or go without. Ouster is either of the free- 
hold or of a less interest, and if of the freehold it is accom- 
plished by one of the following: abatement; intrusion; dis- 
seizin; discontinuance; deforcement. 
Abatement is entry by a stranger without right upon the 
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death of a person seized, before the heir has taken 
possession. 
Intrusion is the like entry by a stranger on the death of a 
tenant for life before entry has been made by him who 
is entitled in remainder or reversion. 
Disseizin is entry upon one in actual or constructive pos- 
session of land and excluding him without right. 
Discontinuance is accomplished by one lawfully in pos- 
session granting to another a greater estate than he 
himself has, whereby the estate of the reversioner or 
remainder-man is disturbed by this pretended title. 
Deforcement in a broad sense includes all of the foregoing, 
signifying any holding of lands to which another has 
the right; but in a restricted sense the word is used 
to signify any manner of ouster not included in any 
of the other forms mentioned. Thus if one holding as 
tenant for years or at will under a tenant for life 
remains in possession on the death of his lessor and 
excludes the remainder-man or reversioner, or if one 
should die without heirs and a stranger should enter 
and exclude the lord from this seignory and escheat, 
this would be deforcement in the narrower sense. 
Ouster of one who has only a term for years was called 
amotion of possession. 
§ 40. Title Acquired by Adverse Possession. Mere 
adverse possession, the moment it is acquired, is sufficient 
defense against anyone not showing a better one; and if 
the possessor be ousted by a stranger and sue to recover, 
the stranger cannot defend on the weakness of the claim- 
ant's title, but must show a better one in himself. But 
against the true owner, mere disseizin may be surrendered 
by mere acknowledgment of the true title at any time 
before the full period of the statute has run. When the 
full period has expired, however, the title and true owner- 
ship is in the adverse holder by virtue of his possession and 
the operation of the statute. He can now convey it to the 
true original owner by no less formal act than is required 
in any case to pass absolute title. He cannot put the title 
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back into the original owner merely by acknowledging the 
right of the former owner and surrendering possession to 
him. Such surrender will make the first owner merely ten- 
ant at will of the one who has acquired the title by adverse 
possession; for the estate cannot be passed without deed 
duly executed and consideration paid. Thus after a school- 
house has been maintained on land for nearly fifty years, an 
officer of the district concluded that the school district had 
no title to the land under the house, and accordingly moved 
the house oflF and surrendered the land to the original 
owner; and such surrender was held no defense to an 
action by the district to recover the land.^^ The court 
said: 

*'No doubt a disseizor may abandon the land, or surren- 
der his possession by parol, to the disseizee, at any time 
before his disseizin has ripened into a title, and thus put 
an entire end to his claim. His declarations are admissible 
in evidence to show the character of his seizin, whether he 
holds adversely or in subordination to the legal title. But 
the title obtained by a disseizin so long continued as to take 
away the right of entry, and bar an action for the land, by 
limitation cannot be conveyed by a parol abandonment or 
relinquishment ; it must be transferred by deed. One hav- 
ing such title may go out of possession, declaring he aban- 
dons it to the former owner, and intending never again to 
make any claim to the land, and so may a person who holds 
an undisputed title by deed ; but the law does not preclude 
them from reclaiming what they have abandoned.'* 

§ 41. Against Whom Title Blay Be Acquired. A tenant 
entitled to possession cannot by any act he may do acquire 
title against his remainder-man or reversioner by adverse 
possession ; for the title is acquired by one entitled to pos- 
session neglecting to sue for it so long that his action for 
it is barred; and since the remainder-man has no right to 
sue the tenant for years or for life to recover the posses- 
sion during the term, no assertion of title by the tenant 
in possession or mutual mistake as to the right can enable 
the particular tenant to claim the neglect to sue as a bar, 

n School Bist. No. 4 v. Benson, 31 Me. 381, 52 A. Dec 618. 
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**The only estate which the widow had was a life tenancy. 
She was in possession of the premises as a life tenant. 
Her belief that she owned the property absolutely did not 
give her any additional rights. Nor did the like belief on 
the plaintiff's part help the matter. That simply made the 
mistake a mutual one. The widow was not in possession 
under a deed or instrument which purported to give her a 
fee but in fact gave her only a life estate, and which might 
have afforded some color for her belief that she owned the 
fee; but she was in the possession under the will of her 
husband, which did not purport to give, and did not in fact 
give her anything except a life estate. If the mortgages 
executed by her may be regarded as acts of desseizn, so 
that the reversioner could have entered he was not obliged 
to do so; but could wait until his right of entry accrued 
upon her death; and neither the widow, nor those who 
claim under her, would acquire any rights against him, 
or title to the property, by virtue of their occupation in 
the meantime.'' ^2 In another case one of two remainder- 
men in conmaon was sued by the grantee of the life tenant 
and the other remainder-man to quiet title, and it was urged 
that he was barred because the statute of the State enabled 
him to sue during the life estate if his expectancy was dis- 
puted; but the court held that he was not barred, saying: 

'*It is a right which he may avail himself of or not, as he 
may elect. If he does avail himself of it, and the contro- 
versy is decided in his favor it gives him no right to the 
possession or to a writ of possession during the existence 
of the life estate. Until the termination of the life estate, 
no right of possession exists in favor of the reversioner. 
Until the right of entry and the right of possession to the 
property accrue, the statute of limitations does not begin to 
run against an action for the possession. . . . An- 
other question which arises is whether the defendant is 
estopped by his silence to assert his title to the land in 
question. ... He remained silent while the plaintiff 
made some permanent improvements. . . . Although 
the plaintiff and those under whom he claims had no actual 
knowledge of the defect in their title, they had, by the 

12 Mizter v. Woodstock, 154 Mass. 535, 23 N. E. 907. 
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records, constructive notice of it. Their failure to examine 
the records was not caused by anything said or done by the 
defendant.'' ^^ 

In a similar case suit for partition was allowed the 
remainder-man after the death of the life tenant against the 
defense of the statute of limitations, and the purchaser was 
not allowed credit for the improvements he had made.^* 
In another case a husband sold in fee land held by himself 
and wife in common, and the heirs of the wife were given 
an accounting against the grantee for the profits, and the 
court said of the running of the statute : 

**K it had run out during her life, she would have been 
barred, and her heirs would have been barred as they 
derived only through her. But the statute had not barred 
her right before her death. All authority does say that if 
the statute begins to run against an ancestor, it goes on 
against his heirs, even though infants. That is because 
they can sue. How is it where the husband has made a deed 
conveying all his right to a third party carrying with it his 
curtesy, which curtesy in her separate estate first vests at 
her death? Does that rule apply then, or does the statute 
stop until the close of the curtesy? It is an axiom of the 
law of statutes of limitations that, to apply them to bar title 
to land, there must be a right of entry. Nobody can main- 
tain ejectment unless he have a right of entry.^® 

The Government and Its Agencies. The statutes of limi- 
tation were not originally made applicable against the gov- 
ernment. Such statutes will not be understood to apply 
to the government unless expressly extended to it. There- 
fore, the common-law maxim was nullum tempus occurrit 
regi (no time runs against the king). This rule has gen- 
erally, if not universally, been applied to claims against the 
State and the United States governments, the territorial 
and colonial possessions. It has been held by the Supreme 
Court of the United States that suits by one State against 
another to determine their boundaries are never barred by 

18 aark V. Parsons, 69 N. H. 147, 39 Atl. 898, 76 Am. St. Eep. 157. 

14 Porter v. Osmun, 135 Mich. 361, 98 N. W. 859. 

15 McNeely v. 8. Penn. OU Co., 52 W. Va. 616, 44 8. E. 508, 62 L. E. A. 562. 
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time. The statutes do not apply to such cases.^® Grantees 
from the State or United States take title free from any 
adverse possession by another prior to the grant by the 
government, and the statute begins to run in favor of the 
possessor only from that time. By the great weight of 
authority the statute begins to run only from the issuing of 
the patent, but according to some of the courts it begins 
to run as soon as the grantee has done everything necessary 
to entitle him to issuance of his patent. Where the legal 
title is granted by the government to one who has an 
equitable title to the land the grant does not relate back, 
so as to enable an adverse claimant to defeat the grantee 
by a prior adverse holding.^'' By the great majority of 
decisions it is held that the same rule applies to municipal 
corporations which applies to the government itself, because 
such organizations are merely agencies of the State. Most 
courts hold that title cannot by adverse occupancy be 
acquired against cities, counties, towns, etc., at least to the 
streets, alleys, and other lands held for public use;^® but 
some courts hold the other way. Some courts holding that 
title may be acquired against cities by adverse possession, 
do not allow title to be acquired against counties in the same 
manner on the ground that counties are more properly sub- 
divisions of the State.^® Of course adverse possession may 
be acquired against railway and similar public service 
corporations. 

§42. Requisites of Title. To acquire title by adverse 
possession it is necessary for the deforcer to obtain actual, 
notorious possession of the land claimed, to the complete 
exclusion of the real owner, and retain such exclusive pos- 
session continuously for the whole period of the statute of 
limitations, during the whole time intending to deny the 
title of the true owner, and through the whole period pub- 
licly proclaiming title in himself, in hostility to the true 

i« Rhode Island v. Mass., 15 Peters 233. 
IT Tyee Consolidated Min. Co. v. Langstedt, 135 Fed. 124. 
18 Meyer v. Lincoln, 33 Neb. 566, 50 N. W. 763, 18 L. E. A. 146, 29 Am. St. 
Rep. 500. 

i» Kreuger v. Jenkins, 59 Neb. 641, 81 N. W. 844. 



176 

Digitized by VjOOQIC 



TITLE TO ESTATES 69 

owner. If any one of these elements fail or is not proved 
the title fails. 

§43. Actual Possession. When a disseizor claims to 
have acquired seizin by entry and ouster, his seizin can 
extend no further than his actual and exclusive occupation; 
for beyond that he has not ousted the party before having 
seizin in fact or in law; and the acts of a wrongdoer must 
be strictly construed when he seeks to have benefit from 
his own wrong. To constitute disseizin of the owner of 
wild lands by entry and occupation by a party without title 
the occupation must be of a nature and notoriety that the 
owner may be presumed to know that there is a possession 
of the land adverse to his title. Otherwise a man would be 
disseized without his knowledge, and the statute of limita- 
tion might run against him without his having any ground 
to believe that his possession had been disturbed. Thus, 
mere entry and cutting of trees on the land occasionally 
though continued every year for the whole statutory period, 
will not constitute an ouster of the owner, or constitute 
bases for claim of adverse possession if the claimant did 
not take up actual residence on the lands; for the owner 
may very justly and reasonably attribute the acts to mere 
lawless trespassers. Again, proof of pasturing cattle on the 
land is entitled to little weight for the same reason, unless 
the land is fenced so as to confine the cattle upon it con- 
tinuously. When one having colorable title to vacant land 
enters on it claiming by virtue of such title, his adverse pos- 
session is held to be co-extensive with his paper title unless 
he is during part of the period excluded from a part by 
another actual possession. This legal possession co-exten- 
sive with his paper title is presumed to exist though the 
paper title be in law worthless and void. When one enters 
without any paper title, his legal possession is only co- 
extensive with his actual possession by fencing in, culti- 
vating, etc. This legal possession co-extensive with the 
paper title is suflScient to sustain adverse possession only 
when the actual possession covers the land of the owner 
against whom the statute of limitations is pleaded, and 
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the lands lie in a contiguous body. Thus if you own lots 
A and Z, which are not contiguous ; and I have void paper 
title to lots A and B, which are contiguous; my entry on 
lot B to which you have no title, and maintaining continu- 
ous possession under claim of absolute adverse rights to lots 
A and B, would never give me title to lot A against you by 
adverse possession; for I have done nothing which would 
give you any cause of action, never having trespassed on 
your land. For otherwise you would be outlawed without 
ever having been ousted in fact, or in theory sufficiently to 
give you cause of action. Moreover, entry and adverse pos- 
session by me of lot A under void paper title to lots A and Z 
included under the same deed would never ^ve me title by 
adverse possession to lot Z of which I have taken no actual 
possession. Again, the notion of possession co-extensive 
with the paper title applies only to wild lands in the actual 
possession of nobody.^^ 

Open and Notorious Possession. A possession to be basis 
of title by adverse possession must be **open, visible, con- 
tinuous, and exclusive, with a claim of ownership, such as 
will notify parties seeking information upon the subject 
that the premises are not held in subordination to any title 
or claim of others, but against all titles and claimants. ^'^^ 
The application of this principle is illustrated by a recent 
case in which the court said: 

**Both defendants found their title to the separate tracts 
claimed by them under color of title and adverse possession 
for a period of ten years. The question then presented by 
the demurrer to evidence is as to whether the defendants, 
or either of them, have had such adverse, open, notorious, 
continuous, and exclusive possession of either of said tracts 
of land^ under color of title for the period of ten years prior 
to the institution of this suit as will divest plaintiff's title 
and vest it in the claimant. . . . Defendant Braden 
claims to have farmed these fields some years. The rest of 
the land lay open, with probably the exception of a small 

«o Grimes v. Bagland, 28 Ga. 123. 

21 Wade V. Crouch, 14 OkL 593, 78 Pac 91, quoting Sharon v. Tucker, 
144 U. S. 533. 
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uncertain amount down at the Patsy Jenkins comer. When 
plaintiff purchased and surveyed the land in 1888 he found 
nobody in actual possession of the interlock. He saw the 
old Eiggs log house, which was unoccupied and was not on 
the interlock. He saw also the Trembly field and, although 
he was back and forth several years thereafter, he saw no 
one in the interlock, and knew of no one claiming it, until 
he was informed that defendant Braden was cutting some 
timber on it. He immediately served a notice on him to stop 
trespassing, and instituted this suit. The evidence shows 
that defendant Braden was claiming this land prior to 
plaintiff's purchase. He cultivated some portions of it at 
different times, and had cut some timber off of it. He never 
actually occupied it. He never fenced it and never changed 
the fences around the Trembly or Daley fields, except he 
attempted to make some change around the Daley field a 
short time prior to the institution of this suit. At the time 
the plaintiff purchased, his alleged possession had not 
ripened into title. The manner in which this alleged pos- 
session was maintained seemed to be such as not to fur- 
nish the owners of plaintiff's title notice thereof. The 
building of the Eiggs house off of the land, and leav- 
ing the land uninclosed and in the same condition gen- 
erally as it was when originally occupied by tenants under 
plaintiff's title are circumstances strongly against defend- 
ant Braden 's contention. If the land is of a character to 
admit of permanent useful improvement, the possession 
must be kept up during the whole statutory period by actual 
residence or by continued cultivation or inclosure. Sur- 
veys, cutting wood, occasional occupancy, with payment of 
taxes, will not do." ^^ 

It is not possible to reconcile all the cases on this point 
on the exact facts. The following seems pretty close to the 
foregoing: 

**The record shows that Garlick occupied the land, from 
about the time of his purchase, in the usual way in which 
outlots of land are generally occupied; by cutting timber 
and grass, ditching, paying general and special taxes, and 
openly and notoriously claiming, and using it, in the only 
way it could be used without fencing and cultivation. 
. . . We cannot see any reason why plaintiff was not 

22 Wilson V. Braden, 56 W. Va. 372, 49, S. E. 409, 107 Am. St. Bep. 927. 
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entitled to recover, and the ruling that she made out no 
cause of action was erroneous/* ^^ 

Constructive Possession by Color, Enclosure, or Agent. 
The rule that there must be actual possession is subject to 
some modification when one holds by virtue of apparent 
title. The possession of a mere trespasser is limited to his 
actual occupancy; but the possession of one under color of 
title is generally construed to be co-extensive with the 
boundaries described in the written instrument under which 
the possession is claimed. This constructive possession by 
color of title is sufficient, as above stated, only when the part 
actually possessed — ^possession of which is to answer for the 
whole — is part of the tract claimed by the other party. 
When land is enclosed, and the residence is within the 
enclosure, the possession extends to everything within the 
enclosure. Also, when the claimant does not actually reside 
in* the enclosure, the enclosure entitles him to refer any 
acts of ownership within the enclosure to the whole tract. 
The enclosure need not be entirely artificial. Natural boun- 
daries may be availed of for a part if the circumstances 
are such as clearly to indicate to the casual observer that 
the natural and artificial barriers make a complete enclosure 
and mark out the land adversely held.^* Possession to 
satisfy the statute, whether purely in tort or by color of 
title, may be by agent as well as in person. Possession in 
fact by one claiming as agent or tenant of another will 
enure to the benefit of the one whom he recognizes as princi- 
pal or landlord. When there are two or more persons in 
possession concurrently, each having a separate convey- 
ance to give color of title to the possession, the possession 
will be treated (as against the legal owner) as being to him 
who has the better title to give color. Thus B and wife being 
in possession claiming adversely, and each having a convey- 
ance which would give color, the possession was held to 
be in the wife, and the husband's possession for her, where 

2« Curtis V. CampbeU, 54 Mich. 340, 20 N. W. 69. 

«* m. Steel Co. V. BUot, 109 Wis. 418, 85 N. W. 402, 83 Am. St. Eep. 905, 
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her title was the better; but in this case his deed gave 
neither title nor color against her.^*^ 

§ 44. Claim of Title. Possession will never ripen into 
title in the possessor unless he claims or intends to assert 
title in himself. No duration of possession by mere squat- 
ters not pretending to claim any interest in the land will 
give them title. If there is an intention to hold adversely it 
matters not for this purpose that there is no foundation 
for such claim, or that he did not suppose that anyone else 
claimed to own it. On the same principle, title does not 
accrue beyond the extent of the intent to claim. Thus, if 
one enters claiming to hold under an estate for life or 
years, his continued possession will never ripen into an 
estate in fee. But if one enters under an instrument pur- 
porting to give him an estate for life and a remainder in fee 
to another, it has been held that his possession may inure 
for the benefit of the remainder-man to give him a fee. It is 
not necessary that the possessor shall have claimed title 
against all the world. It is enough that title was asserted 
against the party seeking to recover.^® One supposing that 
the land is vacant government land, and intending to obtain 
title under the homestead laws from the government, may 
by continued possession under such mistaken claim of title 
acquire good title by adverse possession against the former 
proprietor. **The defendant and those under whom he 
claims did not enter or hold under the plaintiff. They did 
not recognize his title. They recognized title in another — 
the United States — who was supposed to be the proprietor; 
and, as to the United States, their possession was not 
hostile; but they did not expect to acquire the title of the 
United States, believing themselves to have a right of pre- 
emption to the exclusion of all other persons, and a present 
right to the use and possession of the land.''^'^ But in 

25 Potter V. Adams, 125 Mo. 118, 28 S. W. 490, 46 Am. St. Bep. 478. See 
also; Hatch v. Munden, 117 Wis. 428, 94 N. W. 332. 

26 Schauble v. Schulz, 137 Fed. 189, Entry by vendee adverse to all but 
vendor. 

2TBoe V. Arnold, 54 Ore. 52, 102 Pac. 290; Maas v. Burdetzke, 93 Minn, 
295, 101 N. W. 182, 106 Am. St. Rep. 436. 
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some courts it has been held that one entering and holding 
in this way does not get title against the prior private 
owner.28 That the possessor did not intend to acquire title 
by adverse possession, but supposed he already had it, is no 
objection to his claim.^® 

§ 45. Mistake as to Boundary. If the true line of bound- 
ary between adjoining land owners is not known and they 
agree what shall be the line, the holding of each up to that 
line is adverse, though they are mistaken as to where the 
line is. Likewise, if one of the owners, not knowing where 
the line is, sets an arbitrary line, intending to hold 
adversely up to that line, such holding is hostile and under 
claim of sufficient title to ripen into title by adverse pos- 
session. But if one or both set up a line temporarily, intend- 
ing to fix the true line later, and not intending to claim 
beyond the true line wherever that may be, such holding is 
not adverse under claim of right, and no continuance of it 
will ripen into adverse title. ''It is true the defendant says 
he thought the fence was on the true line, and that he 
claimed to it because he thought it was the true line; but 
that he claimed is clearly asserted by him. Besides this it 
is agreed that he has been in the actual possession, and 
used as his own all of the ground within his inclosure. 
Though he supposed the fence was on the true line, and for 
that reason claimed up to it, still he at all times claimed to 
own the land up to that line, and his possession was adverse 
because of this claim of ownership. The fact that he was 
mistaken as to the true line is immaterial, when it appears 
he claimed up to the fence. The case is entirely different 
from that where a party in possession simply claims to the 
true line, wherever that shall be ascertained to be." ^^ 

§ 46. Claim of Right in Good Faith. On this subject 
there is a conflict of authority growing out of the develop- 
ment of the law from an early period when it was quite 

28 McNaught-Collins Imp. Co. v. May, 52 Wash. 632, 101 Pac. 237; Doe v. 
Beck, 108 Ala. 71, 19 So. 802. 

29 Layton v. Bailey, 77 Conn. 22, 158 Atl. 355. 

sowason V. Hunter, 59 Ark. 626, 28 S. W. 419; Hess v. Budder, 117 Ala. 
525, 23 So. 136, 67 Am. St. Bep. 182. 
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generally said that only occupants in good faith conld 
acquire title by adverse possession. The statutes have 
generally said nothing on this point; and where they do not 
the courts have tended to disregard it, till now it is 
generally held that all that is necessary is that the claimant 
intends to claim adversely unless the statute expressly 
requires good faith. To say that good faith is an essential 
element, and then to limit it to a mere intent to claim title, 
is to eliminate it altogether, since intent to claim may exist 
entirely aside from any good faith as the term is usually 
understood. It is sufficient that the entry of the disseizor is 
hostile to all the world, that he intends to hold the land 
as his own and holds it for the statutory period. This is 
true where there is an actual possession and no instrument 
to give any color to the possession at all. Why should it 
not apply quite as much if there is both actual possession 
and an instrument to give color to the claim! The argu- 
ment might be carried further to the case where there is 
merely constructive possession by color. This has been 
done in several States. There can be no logical middle 
ground. Good faith is an essential element to adverse pos- 
session under the statutes or it is not, and the statute 
should decide. The statutes of limitations are statutes of 
repose; and to inject into them the element of good faith, 
not mentioned on their face, which is a mental matter, 
uncertain in character and difficult of proof — ^is to increase 
uncertainty and provoke litigation, which the statutes are 
designed to avoid. It has accordingly been held that claim 
of title under a deed has color, though the deed was void on 
its face, and known by the claimant to be so, as executed 
by a married woman, insane person, idiot, or agent pretend- 
ing no authority to make it, or by one having neither title 
nor possession.^^ 

§47. Combining Successive Possessions. There are a 
few cases which hold that the statutory period of adverse 

«i McC^n V. Welch, 106 Wis. 142, 81 N. W. 996, citing Lampman v. Van 
Alstyne, 94 Wis. 417, and numerous other cases. See also leading case ot 
Humbelt v. Trinitj Church, 24 Wend. 689. 
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possession which will bar an action by the real owner for 
the recovery of the land may be made up by tacking 
together the periods of the adverse possession of several 
successive holders between whom there is no privity. But 
the rule laid down by the great majority of the courts and 
by the text- writers, and which must be regarded as the true 
rule, is that privity between successive adverse holders is 
indispensable. And this is upon the principle that unless 
the successive adverse possessions are connected by privity, 
the disseizin of the owner resulting from the adverse pos- 
session is interrupted, and during the interruption — 
though but for a moment — ^the title of the real owner draws 
to it the seizin and possession in law. This privity between 
successive holders exists when one claims as successor of 
the other, as if one claims as life tenant under a void will 
and the other claims as remainder-man under the same will, 
or one claims as disseizor and the other as his heir by 
descent, or one claims as tenant by the curtesy and the 
other as reversioner after him, or they claim as joint ten- 
ants or tenants in common, or one by grant from the other, 
though the grant be oral or otherwise void in law to 
pass any title.*^ 

§48. Continued Hostility to Owner. In order that 
adverse possession may ripen into title, there must be con- 
tinuity of hostility for the full statutory period. Any 
acknowledgment by the adverse claimant of the owner's 
title at any time during the period breaks the continuity 
of the adverse holding, and no subsequent adverse holding 
can be tacked to it, because of the intermediate legal seizin 
of the real owner by his tenant in possession, who has 
acknowledged to hold of him. The future holding after the 
acknowledgment of title will be presumed to be in subordi- 
nation to the legal owner till the contrary clearly appears; 
and one obtaining possession as tenant or otherwise under 
another will not ordinarily be permitted to set up title in 
himself adverse to this owner without first surrendering 

82 Sherin v. Brackett, 36 Minn. 152, 30 N. W. 551; Memphis & L. By. Co. v. 
Organ, 67, Ark. 84, 65 8. W. 952. 
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possession to him. The acknowledgment of title in the real 
owner which will break the continuity of the adverse hold- 
ing may be made in many ways, by accepting a lease or 
contract from the owner of the land, by paying him rent, by 
agreeing to vacate at a future day, by declaration that the 
title is in the real owner, by admission that he is in by 
license of such owner,** etc. *'It was for the jury to say 
what was the real character of the defendant's possession 
of the strip in dispute, and whether it was taken and main- 
tained with an intention by the defendant to oust the true 
owner, or whether it was adverse to him in fact. To consti- 
tute adverse possession there must be the fact of posses- 
sion and the hostile intention, the intention to usurp pos- 
session; and if there be possession of the land by one not 
the true owner, the presumption of the law is that such 
possession is in accord or amity with, and in subservience 
to, the true title and legal possession of the owner. Per- 
missive possession is never the basis for the statute of limi- 
tations and the rule is that evidence of adverse possession 
must be strictly construed, and every presumption is in 
favor of the true owner, and that the defendant entered 
under his conveyance, and that his possession is only co-ex- 
tensive with his title, and restricted to the premises granted 
by it." 

§ 49. Persons Rightfully in Possession Presumed to Hold 
by Right Under Which They Took. One taking possession 
as tenant of another, joint tenant with another, under con- 
tract with another to purchase of him, remaining in pos- 
session after conveyance to. another, holding in trust for 
another, as mortgagor or mortgagee, and the like, are pre- 
sumed not to hold adversely to the one who has the legal 
title. In order to set the statute of limitations 'running, so as 
to start the period of adverse possession, they are each 
required to do some positive unequivocal act, showing that 
they are holding adversely, and it must be shown that the 

•3 Olsen V. Burk, 94 Minn. 456, 103 N. W. 335. 

84 Ayers v. Beidel, 84 Wis. 276, 54 N. W. 588. See also Smeberg v. Cun- 
ningham, 96 Mich. 378, 56 N. W. 73. 
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fact was clearly brought home to the legal owner. Until 
informed to the contrary he is properly supposed to under- 
stand that the possession is held of, and for him. He has 
no cause of action till his title is distinctly denied, or pos- 
session is refused to him after he is entitled to demand it. 
Of course there can be no running of the statute till the 
owner is entitled to possession.**^ 

§ 50. Continuity of the Possession. To be of any avail 
as basis of title by adverse possession the possession 
adversely must be continuous through the whole statu- 
tory period. Any break in it destroys it entirely, and the 
adverse holding must be reckoned only from the time of 
holding after the last break. It, therefore, becomes impor- 
tant to know what will break the continuity of the posses- 
sion. Mere vacancy of the premises by the tenant in pos- 
session abandoning them will not break the continuity, 
though continued for some time before another tenant is 
procured, or even adverse possession by such tenant if 
finally ousted. If the property is inclosed and cultivated, 
and crops are grown continually from year to year, every 
year, the fact that the lands lie open or unoccupied from 
the time of harvest till the time for cropping on the succeed- 
ing year is of no import to break the possession. Mere 
lawless entries by trespassers not acting in behalf of the 
true owner, for the purpose of asserting his title are of no 
consequence. The sale of the land for taxes, or any sale 
by the owner made without disturbing the possession of 
the disseizor would be of no avail. Mere secret entries by 
the owner for the purpose of claiming title will not do if 
they are such as the possessor would not in the nature of 
things know of or be disturbed by. But abandonment by 
the possessor without intent to return would end the pos- 
session, though he should later return to resume his posses- 
sion.*® His later adverse holding must then be reckoned 
from the last entry, and run for the statutory period. Entry 
by the owner in a public manner for the purpose of ousting 

85 Commonwealth v. Clark, 119 K7. 85, 83 S. W. 1001, 9 L. B. A. N. S. 760. 

86 Barron v. Barron, 122 Ala. 194, 25 So. 55. 
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the possession, will break the continuity if done in such a 
manner as to disturb his possession substantially, regard- 
less of the duration of the interruption. 

As laid down in an Illinois case: **K an owner of land 
be disseized thereof by another, so as to start a period of 
adverse possession in favor of the latter, the notorious 
entry thereon by such owner or his agent by his direction, 
for the purpose of dispossessing the adverse occupant oper- 
ates to interrupt the running of the statute. It terminates 
the period of adverse occupancy absolutely and for all pur- 
poses. The statute can be set running again only by a fresh 
disseizin, which will constitute merely the conunencement 
of another period of twenty years, regardless of the length 
of time the interruption of the adverse occupancy con- 
tinued. Anything that actually breaks the continuity of 
the adverse possession of property renders it harmless as 
regards the title thereof, no matter what may subsequently 
occur. Actual entry upon the property by the true owner, 
of a mere casual character or by stealth, is not sufficient to 
break the continuity of a disseizin of him, nor is a reentry 
sufficient which is not known to the adverse occupant or 
characterized by acts from which knowledge on his part 
would reasonably be inferred. But there is no such infirm- 
ity in this case. There is no question but that the entry of 
the true owner was made animo clamandi (with the inten- 
tion of claiming) and that it was of the most public char- 
acter. It was of such a character that if Muza was exer- 
cising that control over Jones Island which he claims, he 
must in all reasonable probability have been informed 
thereof and of its purposes while the acts in respect thereto 
were in progress. They occupied a considerable length of 
time. A surveying party operated upon the ground for 
a sufficient length of time to accurately run out and mark 
in the field the boundaries of the blocks. Thereafter, as 
before indicated, numbers were placed on the houses, and 
that was followed by an assertion of ownership to all the 
occupants of the houses, and by obtaining acknowledg- 
ments from them that their occupancy was by permission 
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of the true owner, snch acknowledgments being in the form 
of leases. The latter circumstance alone was amply suffi- 
cient to interrupt any existing adverse occupancy of all 
the property, since no visible use was being made thereof, 
except of those parts occupied by the houses; which could 
be physically disputed. In view of the character of the 
premises, no infirmity whatever has been perceived in the 
entry as regards its effective character to break any exist- 
ing disseizin of the true owner All these elements 

were so fully satisfied in this case that the court should 
have decided as a matter of law that any adverse occu- 
pancy existing prior to the assertion of the ownership by 
the true owner in 1876 was effectually interrupted 
thereby. "3^ 

§ 51. Possession Must Be Exclusive. A possession suffi- 
cient to ripen into title by adverse occupancy must be of 
such a character as to exclude the legal owner; it must dis- 
possess him and give him an action to recover possession. 
This can never be while the party owning the title is in 
possession. Two contemporary possessions of the same 
property each adverse to the other, is impossible and 
absurd. While two are in possession claiming under hos- 
tile titles, the law will refer the seizin to him who has the 
lawful title. The possession of the wrongful occupant in 
this case is restricted to that space over which he wields aa 
exclusive physical dominion, if any. But it does not follow 
by any means that the mere personal presence of one on 
land gives him possession of it or dominion over it. My 
guest and my servant have no possession. But I may by 
void act claim to pass my title to another; I may thereafter 
still remain on the land neither claiming nor exercising 
ownership. If the donee is there claiming ownership, and I 
remain as his guest, admitting his title, there is nothing to 
prevent him getting title by adverse possession, by reason 
merely of the fact that I remain. Thus it has been held 
that a son may acquire title by adverse possession under a 
parol gift by his father, though his father remained con- 

«T IIL steel Co. v. Budziaz, 115 Wia. 68, 90 N. W. 1019. 
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tinnally a member of his family.^® Likewise, one may 
acquire adverse possession of land though the owner is con- 
tinually exercising an easement through it, to which the 
adverse title will be subject, as of way for drive, sewer, etc. 
On the other hand one will not get title by adverse posses- 
sion if he exercises no possession to the exclusion of the 
general public. No such mere trespassing by a claimant 
gives him a sufficient possession to confer seizin.** 

PRESCRIPTION 

§52. Nature and Kinds. Prescription is the acquisi- 
tion of the right by one person by long use to impose a 
burden on the land of another, such as to be supported by it, 
to travel across it, to set water back on it, to have light or 
air received and discharged over it, to maintain a drain 
through it, to cut and carry away parts of it such as wood, 
soil, coal, water, etc. — ^rights commonly called easements 
or servitudes. It is to be distinguished from title by custom, 
which is a similar acquisition by the public by long use. It 
is to be distinguished, also, from title by adverse posses- 
sion, which is acquisition of the absolute possessory estate 
by continued exclusive use and occupation. Custom is 
impersonal, prescription is personal. If the tenant of Dale 
in fee alleges that he and his ancestors, or all those whose 
estate he has, have had time out of mind common of 
pasture in such a close, this is properly called prescription. 
Prescription is of two kinds, in gross and in que estate. 
Prescription in gross is prescription that the claimant and 
his ancestors have from a time beyond memory claimed 
and enjoyed such a privilege. Prescription in que estate 
is that he and all who have had his estate have enjoyed 
such privilege. Nothing may be prescribed in a que estate 
which is not incident to and appurtenant to such estate, 
for it would be absurd to claim such a thing as a conse- 
quence of the estate; but anything which may be granted 
may be claimed by prescription in gross. As prescription 

»« Owsley V. Owsley, 117 Ky. 47, 77 8. W. 397; Gaflford v. Strouse, 89 Ala. 
283, 7 So. 248, 7, L. B. A. 518, 18 Am. St. Bep. 111. 
«» Efl. Steel Co. v. Budzisz, 115 Wis. 68, 90 N. W. 1019. 
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is based on a supposed ancient grant now forgotten, noth- 
ing may be prescribed which could not be granted, or which 
could pass only by matter of record. Prescription to a 
right of way over an Indian reservation could not be made 
out; for the Indians have no capacity to grant, and if title 
would be made from the government, that would appear 
from the public records, and public records are not lost. 

§53. Origin. Something of this sort has been recog- 
nized in all systems of law, as a matter of utility and con- 
venience more than on any matter of justice and equity. 
Though the English law as to prescription was largely 
derived from the Roman, the very words of which are 
quoted, in the earliest English decisions, and passages from 
it adopted as maxims, yet it was also built on analogy to 
the statutes of limitations to actions to try title and recover 
possession of land. Before there were any statutes of limi- 
tations to actions to recover land; easements were pre- 
sumed, it would seem, from use so ancient that its origin 
could not be remembered; if by any means it could be 
shown that there was a time when the easement was not 
enjoyed the prescription was defeated. Prior to the Statute 
of Merton, Bracton tells us (L. 2 f. 179) a writ of right 
could not be sustained to recover a seizin ousted before 
the time of Henry I. (1099-1135) ; and by the Statute of 
Merton (20 Hen. m, ch. 8, 1236), the time was limited to 
the reign of Henry H (1154-1189). By the first Statute 
of Westm. (3 Edw. I., ch. 39, 1275), the period was fixed at 
the reign of Rich. II. (1189-1199). These statutes spoke 
only of writs of right and writs to recover possession of 
land, and clearly did not apply to mere servitudes which 
do not entitle the owner of them to exclusive possession. 
Nevertheless, the judges, with an assumption of legislative 
authority proceeded to apply the same rule to prescriptions 
of easements and similar servitudes. As might have been 
foreseen as time went on, the limitation thus fixed became 
attended with the inconvenience arising from the impossi- 
bility of carrying back the proof of possession or enjoymenf 
to a period which, after a generation or two, ceased to be 
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within the reach of evidence. But, here again, the legis- 
lature not intervening, the judges provided a remedy by 
holding that if the proof was carried back as far as living 
memory would go, it should be presumed that the riglit 
claimed had existed from the time named in the statute. 
This convenient rule having been established, the judges 
seem not to have thought it worth while, when the Statute 
31 Hen. VIII., ch. 2 (1539) shortened the limitation on a 
writ of right to sixty years from commencement of suit, 
again to apply the rule by analogy to prescriptions for 
easements. But when by the Statute 21 Jac. I., ch. 16 
(1623), the time for bringing possessory actions was limited 
to twenty years, a very important change in the law was 
soon made, by the judges arbitrarily adopting that period 
as suflScient to establish a prescription for a servitude. Here 
again the judges supplied what the legislature left unpro- 
vided. But it is to be observed here that the courts never 
gave greater effect to the length of enjoyment than to raise 
a presumption of prescriptive right, still capable of being 
rebutted by proof of origin of the use within the time of 
legal memory, since the time of Rich. H. The frequency 
of this result gave rise to a new device. As independently 
of prescription, every incorporeal hereditament must have 
had its origin in grant, the fiction was resorted to of pre- 
suming after long user a grant by a deed which in the 
lapse of time had been lost. At first, to raise this presump- 
tion it was required that the user should have existed as 
long as anyone living could remember; but by adopting the 
period of twenty years fixed by the Statute of 21 Jac. I., for 
bringing possessory actions, the time of user to produce 
the presumption was reduced to twenty years. Here again 
the judges were presuming to legislate. They directed 
juries to find that there was a lost grant from the fact of 
continuous use of the easement for twenty years, though no 
one had the faintest belief that any such grant had ever 
been made. At first the presumption was one of fact, an 
inference from the circumstance of long use, still capable of 
disproof, or of being disregarded. Later it was held that 
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the proof of nnintermpted use made a prima facie case 
which the jury could not disregard in absence of proof to 
the contrary. But finally the presumption was turned into 
a conclusion of law, establishing the right though it 
appeared never more clearly that no grant had ever been 
made. The only proof that would then defeat it was to 
show incapacity of the one against whom the easement 
was claimed to make any grant. Thus has the presumption 
become a mere fiction of law not capable of being disputed 
after use for the legal time.*** 

§ 54. Essentials. ^ ' One may acquire an easement of right 
of way over the lands of another by adverse user for a 
period of twenty years. To have this result, such user must 
be certain, adverse to the owner of the land, under claim of 
right, exclusive, continuous, uninterrupted, and with the 
knowledge and acquiescence of the owner of the estate over 
which the easement is claimed. Such a right can never 
grow out of a mere tolerated or permissive use. Such 
adverse user, when continued for twenty years constitutes 
a perfect title, as conclusive as a deed or grant. The 
burden of proving the user to have been adverse is upon 
the party claiming the easement. Whether the use has been 
adverse is a question for the jury, or for the court when the 
trial is by the court. When it is shown that there has been 
the use of the easement for twenty years, unexplained, it 
will be presumed to have been under a claim of right and 
adverse, and will be sufficient to establish a right by pre- 
scription, and to authorize the presumption of a grant, 
unless contradicted or explained. In such a case the owner 
of the land has the burden of proving that the use of the 
easement was under some license, indulgence, or special 
contract inconsistent with the claim of right by the other 
party. The findings and judgment of the circuit court are 
supported by this presumption, and so are in accord with 
the weight of evidence.***^ 

40 See extended discussion of whole question in Agnus v. Dalton, 4 Q. B. D. 
162, 6 Ap. Gas. 740. 
*i Carmodj v. Mulrooney, 87 Wis. 552, 58 N. W. 1109. 
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§ 55. Adverse and Under Claim of Right. It would be 
monstrous that one's estate should become burdened by- 
long enjoyment of a privilege which he could not prevent. 
I cannot prevent my neighbor looking at my house or my 
lawn, and perhaps he enjoys the prospect. If my land 
remains in the same condition for the statutory period, does 
he by prescription acquire the right to have my land lie 
open or to have my house stand f Such a doctrine would 
soon reduce all titles to great confusion or prevent any 
further improvement without the unanimous consent of the 
neighbors. If my neighbor has built his house on his own 
land with a window opening over my land, and I have not 
for twenty years built on my land, so as to stop the light 
to that window, does he acquire by prescription the right to 
have light through that window, though the only way I 
could have prevented him during all that time would have 
been to go to the expense of building a malicious wall in 
front of it? When the time comes that I desire to build on 
my land am I to be prevented by the fact that he has 
enjoyed that privilege for twenty years! The English 
courts have held that the right to the ancient light is thus 
acquired; but in this country that rule has been repudiated 
as standing in the way of progress. In like manner, the 
English courts have held that by building near the line 
and maintaining his house there for twenty years one 
acquires the right to the additional lateral support from 
the earth which the house has imposed and enjoyed during 
that period, though the only way the acquisition of such a 
right could have been prevented would have been by under- 
mining it, which would be a very doubtful expedient to say 
the least. This notion that the right to lateral support can 
be acquired by prescription has also been repudiated in 
this country. With these two repudiated exceptions, the 
rule is general that no right to any easement can be 
acquired by prescription when nothing has been done 
which the party against whom the easement is claimed 
could have complained of and prevented by action in court 
if so minded during the first twenty years. There need 
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not be any claim of right in so many words, nor any declara- 
tion that the nse is adverse, or any admission on the part 
of the land owner that he has knowledge of the adverse nse 
and claim of right. The natnre of the use and knowledge of 
the land owner may be inferred from the manner, character, 
and frequency of the exercise of the right, and the situa- 
tion of the parties; and where an actual uninterrupted use 
and enjoyment, as of right, with knowledge of the other 
party is shown to have existed a suflScient length of time to 
create the presumption of a grant, the presumption stands 
as a sufficient proof unless rebutted. Infrequent use which 
might have been indulged by him or may not have been 
brought to his attention at all, will not suffice to raise a pre- 
sumption of grant against a land owner. There can be no 
adverse user while both tenements are owned by the same 
person, and no such period can be counted. Tenants in 
common may acquire an easement against one of their num- 
ber; but the evidence of claim of right in such a case must 
be very clear. The claim of right must be the claim of 
the owner of the fee, or in the name of the owner of the fee. 
But prescription may be made out by use by a tenant for 
life or years, claiming through the owner of the fee. No 
duration of use under license will ripen into an easement; 
and when a use begins by license it will be presumed that 
its continuance was by virtue of the same authority. But 
the fact that the owner of the land says he has no objection 
to the use will not prevent it being adverse if there was a 
claim of right. 

§ 56. Use Must Be Continuous. Any interruption in the 
enjoyment of the easement before the period has run will 
defeat the prescription. A new period must then begin 
from which to reckon. It is not necessary to show that the 
easement has been used every year of the period, but it is 
necessary to show that there shall have been no break by 
adverse exclusion of the enjoyment. If from accident or 
inconvenience the claimant has not exercised the right 
during some of the time, no interruption would be pre- 
sumed from the lack of use if not too protracted. In many 
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cases the easement is capable of enjoyment only at particu- 
lar seasons. Thns, the right to take ice may be acquired 
by prescription, though it may be gathered only during 
a few months of the year. Interruption means obstruction, 
not intermission. There must be an overt act indicating 
exclusion. In a few States it has been held that mere pro- 
tests by the land owner that there is no right to make the 
use, or forbidding the use, is sufficient interruption to pre- 
vent the prescription accruing, though the use is openly and 
defiantly continued under avowed claim of right. But on 
the other hand, it has frequently been held that mere 
denials unaccompanied by actual disturbance of the use 
will not stop the running of the prescription. Transmission 
of the enjoyment from ancestor to heir or from vendor to 
vendee is no interruption. 

§57. Certainty, Nature, and Extent of Right. The 
right acquired by the adverse use is limited to the use made 
during the whole period necessary to acquire the easement. 
If the use was of a way for a driftway part of the time, 
and for a footpath part of the time, and for a driveway 
part of the time, the right would extend only to the use that 
was made all of the time, or during the whole period. If 
the way was used in one place part of the time and in 
another place part of the time, one width part of the time 
and another the rest, the whole claim would be void for 
uncertainty. It was held that no right was alleged in a suit 
to establish an easement where the complainant merely 
stated that plaintiff had been accustomed to cross defend- 
ant's land for so long that he had acquired the right, there 
being no allegation of the metes and bounds of the way 
whereby it could be ascertained with certainty.*^ 

Easement to Maintain Nuisance. An easement may be 
acquired to maintain a way of any kind across another's 
land, to dump things on it, to dig and carry away min- 
eral, soil, wood, water, etc., from it, to maintain a struc- 
ture over it, such as a projecting roof, wire, shaft, etc. 
But no period of use will suffice to acquire a right to main- 

« Johnson v. Lewis, 47 Ark. 66, 14 S. W. 466. 
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tain any public nnisance. If the thing is a nuisance, affect- 
ing the public health, comfort, safety, or morals, it may be 
abated, no matter how long it has been continued. Thus in 
sustaining a conviction of maintaining a nuisance consisting 
of a paint factory, the Supreme Court of Michigan said: 

** Defendants are not aided by the fact found by the court, 
that during the time covered by the complaint, the business, 
in all respects, had been carried on in a careful and prudent 
manner, and nothing had been done by those managing it 
that was not a reasonable and necessary incident of the 
business ; nor by the further fact, that, when the defendant 
company commenced its business, the lands in the vicinity 
of its works were open common. It is undoubtedly true 
that the defendants, or their predecessors, established their 
works at a point remote from habitation, possibly in recog- 
nition of the fact that such a business was at least not 
pleasant, if not injurious to the health and enjoyment of 
those living near it. The city of Detroit has extended to 
the defendants' works, and the owners of adjoining lands 
have ere.cted dwellings thereon. This they, of course, had 
the legal right to do. The defendants cannot be protected 
in the enjoyment of their property, and the carrying on of 
their business, if it becomes a nuisance to the people living 
upon the adjoining properties, and to those doing legitimate 
business with them.*'^^ 

CUSTOM 

§ 58. Definition and Distinctions. Title by custom is 
acquisition by immemorial use by the public; and in this 
manner title may be acquired to highways, public drains, 
parks, etc. It resembles prescription and adverse posses- 
sion in that the use must be certain, continuous, notorious, 
for the statutory period, or by the common law from time 
immemorial. Prescription is said to be based on the sup- 
position that there has been a grant, which has been lost 
and forgotten. Custom could be sustained on no such sup- 
position, for a grant without a certain grantee is void, and 
the public is no certain person, but a body continually 
changing. Title by custom is supported by the supposition 

*8 People V. Detroit White Lead Works, 82 Mich. 471, 46 N. W. 735, 9 L. 
R A. 722. 
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that there was once a dedication of the way (or whatever 
the thing is) to the public, which in course of time has been 
forgotten, like the lost grant in the case of prescription. 
As title by prescription can be only of a thing capable of 
passing by grant and against a person capable of granting, 
go title by custom can be only of a thing which might have 
been passed by dedication and against a person capable of 
making dedication. 
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WILLS AND ADMINISTRATION 
OF ESTATES 



PART I 



CHAPTER I 

WILLS 

That branch of the general body of the law which relates 
to the administration of the estates of deceased persons, 
including the proof of wills and their interpretation, is 
generally spoken of as ** Probate Law.** It is usually con- 
strued to include not only all matters relating to the orderly 
administration and disposition of the estates of deceased 
persons, but also the relation of guardian and ward and the 
care and conservation of the estates of lunatics, spend- 
thrifts, drunkards, idiots, feeble-minded persons and others 
under similar disabilities. Probate law is largely statutory 
in the several American States, but in nearly all of them the 
underlying principles upon which the statutes are founded 
are derived from the law and practice of the Ecclesiastical 
and Chancery Courts of England. This law, with some few 
exceptions, is administered in America in special courts in 
which probate law is either the sole or principal subject of 
jurisdiction. These couri;s vary in name; in some States 
they are known as Probate Courts; in others as County 
Courts; while in still others they are known as Surrogate's 
Courts, as in New York, or Orphans' Court, as in Penn- 
sylvania. In all of them the principal object of the probate 
proceeding is to collect and protect the assets of the dece- 
dent and, after paying his debts, to distribute the remainder 
to the persons entitled by law to receive it. 

Oopyrioht, 191M, hy American School of Correspondence. 1 
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2 WILLS AND ADMINISTBATION OF ESTATES 

§1. Definitions. Before beginning the study of law 
relating to this branch of jurisprudence the student should 
familiarize himself with the meanings of certain technical 
words and expressions which will be found in the following 
table of definitions : 

Wm. A voluntary disposition bj a testator, in legal form, of property, to a 
competent donee, who shall become entitled thereto only upon the death 
of the testator. 

Testament, An instrument which disposes of personalty only. 

TestcUor (man) or Testatrix (woman). One who makes a wilL 

Bequest. A term defining a gift of personalty by will or testament. 

Beqwath. To give personalty by wilL 

Codicil. A will, usually, but not necessarily, attached to a former will, either 
adding to, explaining, or taking from such former wilL 

Devise (noun). A gift of realty by wilL 

Devise (verb). To give realty by will. 

Devisor. (Little used.) A maker of a will. 

Devisee. One who receives realty by will. 

Legatee. One who receives personalty by will. 

Legacy. A sum of money given by wilL 

§ 2. Right to Make a WilL No one has a constitutional 
right to make a will. The power of one who owns property 
to make disposition of the same by will is derived wholly 
from the statute relating thereto, and is always subject to 
legislative control. Even after a will has been duly exe- 
cuted, but before the death of the testator, the legislature 
may impose conditions that will invalidate a will, which, but 
for the new conditions, would have been valid. But legis- 
lative acts relating to wills, unless the contrary appears to 
have been the intent, are not generally construed as having 
any retroactive force. Property rights, however, become 
fixed at the death of the testator, and if the will is then 
valid the legatees and devisees are not affected by a subse- 
quent act relating to wills. If the will was invalid when 
the testator died no subsequent act can render it valid. 

§ 3. Who Are Capable of Making a Will. The old Eng- 
lish rule is that all persons who are not wanting (1) in legal 
discretion, (2) in free will, or (3) who have not been 
guilty of certain criminal offenses are capable of dispos- 
ing of their property by will. Modem legislation, especially 
in America, has practically abolished the latter ground of 
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incapacity, and now persons convicted of criminal offenses 
are not as a mle restricted in a disposition of property by 
will. The American mle may, therefore, be stated to be that 
a testator who has reached the age of discretion, is of sound 
mind and free will, may make a valid testamentary dispo- 
sition of his property. 

Disqualification of Infancy. In America nearly all the 
States invalidate the wills of infants under the age of 
twenty-one years; but some, among them Illinois, recog- 
nize as valid the wills of females eighteen years old. Testa- 
mentary capacity is possessed by any testator on the day 
before the anniversary of his birth on which he arrives at 
full age according to the statute of the jurisdiction in which 
he lives. 

Disquolification of Coverture. At common law a mar- 
ried woman could only make a disposition of personal prop- 
erty by will with the consent of her husband. There were 
a few exceptions to this, as when the husband was a con- 
vict, felon, or had in any way become civilly dead. Eesort 
was had, therefore, to equity in all possible cases where 
that jurisdiction could be invoked, to sustain the manifest 
justice of allowing a married woman to dispose of her 
own. Equity recognized woman as the owner of property 
which had been settled upon her, or which she had received 
by contract before marriage, *'free from her husband's con- 
trol* ^ and sustained her disposition thereof by will. But 
the modem rule, both in England and in America, favors 
the disposition of property by a married woman in the 
same manner as if she were unmarried. By statute in most 
of the United States a married woman is under no 
disability in making a testamentary disposition of her 
property. 

Disqualification of Unsound Mind. That the testator 
must be of sound and disposing mind in order to make a 
valid will all authorities agree, but just how to determine 
by test whether a testator had or had not testamentary 
capacity, that is, **a sound and disposing mind'', has given 
rise to much controversy and numerous attempts to lay 
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down rules for testing testators* minds, which have been 
invariably modified or abrogated altogether as different 
conditions and circumstances have arisen. It was at one 
time held that only the possessor of a perfectly sane mind 
in all respects could make a valid will. 

In the well-known English case of Smith v. Tibbits (L. R. 
1, p. 398), the extreme rule requiring absolute soundness of 
mind, has been stated as follows : 

*'If disease be once shown to exist in the mind of the 
testator, it matters not that the disease is discoverable only 
when the mind is addressed to a certain subject to the 
exclusion of all others, the testator must be pronounced 
incapable.** 

But this extreme view is not now entertained in England, 
and never found favor in America, where a distinction has 
always been made between testamentary capacity and per- 
fect sanity of mind. Perhaps as near to a general rule as 
can now be formulated is : 

'*If the testator when he executed the will understood 
the meaning and general effect of the business in which he 
was engaged and during such business kept intelligently 
in mind, without suggestion, the persons who would natu- 
rally be the objects of his bounty, their circumstances and 
deserts, as well as the amount and condition of his own 
property, he was legally of sound and disposing mind and 
memory.** 

The courts apply a less severe test in determining the 
testamentary capacity of a man than his ability to transact 
ordinary business. People weakened by disease, suffering 
great pain, and who are feeble or even forgetful, if they 
meet the test as above stated, have been held capable of 
making valid wills. A person, however, who is possessed 
of a vigorous and strong mind, a retentive memory, and 
is able to transact ordinary business, may be incompetent 
to execute a valid will by reason of insane delusions. '*It 
is the prolonged departure without adequate external cause 
from the state of feeling and modes of thinking usual to the 
individual when in health, that is the true feature of the 
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disordered mind." Mere eccentricity is not insanity; and 
many eccentric things have been held by the courts not to 
be inconsistent with a sound mind. If, however, the testator 
is insane, as distinguished from a person afflicted with an 
undeveloped or feeble mind — if the malady is acute derange- 
ment rather than weakening of the mind — then the will is, 
as a rule, invalid, unless executed during a lucid interval. 

Lucid Intervals. No delusion, no matter how unreason- 
able or preposterous to the mind, incapacitates its possessor 
except while it lasts. It not infrequently happens that there 
are times when the insane mind, though still diseased, is 
free from delusions and works normally. Such times are 
known as ** lucid intervals", and while they last the insane 
person may make a valid testamentary disposition of his 
estate. In modem times the tendency of the law is toward 
a less strict definition of the lucid interval; and to such 
intervals the same rule as to mental responsibility is 
applied as prevails in the general determination of testa- 
mentary capacity. 

§ 4. Who Are Capable of Taking by Will. Many per- 
sons, incapable of making a will, are capable of receiving 
property thereunder. Corporations in England are for- 
bidden by the Statute of Mortmain to acquire realty. In 
the United States there are few restrictions of this kind, 
and corporations of a private nature may generally be the 
recipients of a testator's bounty. But if by its charter 
provisions it is incapable of receiving a legacy or devise 
then such provision in the will is void. 

The general American rule is that aliens may receive 
both real and personal property by will, though some of 
the States have restricted their rights to take real estate 
at all, or have limited the amount which an alien may hold. 
This power to deprive a foreign heir or devisee of his inher- 
itance, or right to take by will, which is inherent in the 
legislative branch of each State government, is controlled 
and regulated by the treaties which have been made by the 
United States with foreign nations. When the rights of the 
foreign subject under a treaty conflict with a State law of 
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inheritance, the former will prevail, since the treaties of 
the United States are the ** supreme law of the land**. 

Although, as we have seen, minors and insane persons 
cannot make valid wills, yet they are perfectly capable of 
receiving legacies or devises. The rule then is that any 
person who is not expressly forbidden by statute, or who 
is not barred by public policy, may take. 

§5. Necessary Elements of a Written Will. Histor- 
ically speaking, the right to dispose of personalty by will 
far antedates a like disposition of realty, which was made 
possible by the Statute of Wills (32 Henry VIH., Ch. 1) in 
1540. This famous statute provided that land might be 
devised in writing, but prescribed no other formalities, so 
that an unsigned memorandum made by a scrivener from 
notes dictated to him by the testator, was held to be in 
compliance with the statute. This state of the law continued 
until the passage of the '^Statute of Frauds*' (29 Car. XL, 
Ch. 3) in 1677. All the modem formalities required in 
making a valid will are derived from this statute, amend- 
ments thereto, or other statutes in confirmation or elabora- 
tion of its provisions. Excepting only the nuncupative will, 
which will be spoken of later, all wills must be in writing. 
The statutes also require, in substance, that wills shall be 
signed by the testator or by some person in his presence by 
his direction. 

A will may be written on anything capable of receiv- 
ing a legible mark. Paper of course is generally used, but 
parchment or other material is proper. A will carved upon 
wood or scratched upon stone would not be denied probate 
because of the use of such material. A will may be in any 
language, whether the testator understood such language 
or not, if it were properly translated to him so that he 
understood its meaning. It may be written with pen and 
ink or typewriter, upon one or more sheets of material, 
which may be fastened together or not. 

Signature of Testator. Written wills must be signed by 
the testator or by some one by him duly authorized. Many 
interesting questions have arisen, however, as to what con- 
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stituted a valid signing of a wiU. In general, any act of sign- 
ing intended to authenticate a document, testamentary in 
its nature, is suflScient. A will wholly in the handwriting of 
the testator, which is called a ** holographic will'*, may have 
the legal signature among the first words, as when the tes- 
tator writes **I, John Thompson, being of sound mind, etc/' 
This has been held a suflBcient signing in the absence of a 
statute prescribing the place of signature. Wills signed 
only with the given name or initials of the testator, or by 
a seal on wax aflSxed to the paper, have been held duly exe- 
cuted. A very common way of signing is by a cross, when 
the testator is illiterate or incapacitated for writing. The 
signature may be made by another person either by guiding 
the hand of the testator or writing it independently, if the 
same is done at the request and with the full understanding 
of the testator. If for any reason the full signature has 
been afl5xed to the document without the intent to execute 
a will it is invalid. 

Any signing of a will which is unusual or peculiar is 
almost sure to invite controversy. Wills should, if possible, 
be signed in the usual way, that is, by the hand of the tes- 
tator and at the bottom of the writing. In this way any 
claim that the writing is only a memorandum or that addi- 
tions have been made at the bottom after it was written by 
the testator are avoided. In general, a seal is not neces- 
sary, unless there be a statutory provision requiring it, but 
its presence does not invalidate a will in any event. 

Attestation of Wills. In twenty States and Territories 
there are statutory provisions for the execution and pro- 
bate of holographic wills. In all other States a holographic 
will is invalid unless duly witnessed. Written wills every- 
where, with the above exception, are required to be wit- 
nessed in some form provided by statute. It is usual to 
place after the signature of the testator and before the 
signatures of the witnesses a statement to be subscribed by 
the witnesses which is called the ** attestation clause" and 
which is usually in words substantially as follows: **The 
above instrimient, consisting of sheets of paper, was 
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at the date thereof signed, sealed, published, and declared 

by the said as, and for, his last will and 

testament, in the presence of us, who, at his request and in 
his presence and in the presence of each other, have sub- 
scribed our names as witnesses hereto.'* To this is added 
** And we further certify that at the time the testator signed 
the above instrument we believed him to be of sound and 
disposing mind and memory/' This clause, with its addi- 
tion as above, is a good guide to the things necessary to be 
done in the proper execution of a will. It first fixes the date 
of the execution of the will, which should always be in the 
body of the instrument, usually just before the signature. 
It certifies that the will was ** signed, sealed, published, and 
declared". In most jurisdictions sealing is not required. 
In some States the will must be * * published ", or * ' declared ' ' 
by the testator to be his last will, but in many others this 
is unnecessary. It is perfectly safe to meet all these require- 
ments, since the doing of an unnecessary thing in no way 
harms the will. The will should be signed in the presence 
of the witnesses by the testator. In most jurisdictions it is 
BuflScient if the testator acknowledges his signature to them. 
The general rule is that the acknowledgment need not be 
made to all the witnesses at once. Separate acknowledg- 
ments at diflferent times are proper in all but a few juris- 
dictions. An implied acknowledgment is sufficient, as when 
the witnesses actually see the testator sign or are asked 
by the testator to sign. Ordinarily, no specific request to 
sign is required, signing with the knowledge and acquies- 
cence of the testator being held sufficient, but in several 
States the statutes require that the witnesses sign '*at the 
request of the testator". 

Witnesses Must Sign in Presence of Testator. This is 
required by the Statute of Frauds and the statutes of nearly 
every State. No little difficulty has been found in deter- 
mining just what is * ' in the presence of the testator ' '. There 
seems to be no dissent to the proposition that the testator 
must know what is being done. If he is unconscious no act 
is in his presence. But if he is conscious and can or may 
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see the act of the signing, it is in his presence. The dis- 
tance between the testator and the witnesses at the time of 
signing is not the test. The act may be in another room 
from that in which the testator is and the will still be signed 
in his presence, if within his sight or where with reason- 
able effort the testator might have seen it. It has been held 
that a testator sitting in a carriage in the street who could 
and did see, through a window, his will attested in a law- 
yer's office, was legally in the presence of the witnesses. 
The rule which has the widest application is well stated 
in an Illinois decision (Drury v. Cornell, 177 111. 43) as 
follows : 

** Contiguity with an uninterrupted view between the 
testator and the subscribing witnesses is the indispensable 
element of the physical signing in the testator's presence. 
It is unnatural that he does not see if he might have done 
so, but no mere contiguity of the witnesses will be sufficient 
if the testator cannot see them sign. Nothing will con- 
stitute a presence within the meaning of the statute unless 
the testator can from his actual position see the act of 
attestation." 

Need not Know Contents of Will At common law no 
witness is required to know the contents of a will. Under 
the civil law wiUs are usually read in the hearing of the 
witnesses and such is the practice in Louisiana. A witness 
need not see the whole will and he need not know that the 
testator knows the contents thereof. In most States of the 
Union the witness need not even know the document signed 
by him is a will, but the contrary rule, by statutory enact- 
ment, prevails in at least twelve States. 

Attestation Clause not Required. Although an attesta- 
tion clause is desirable, inasmuch as witnesses who have 
solemnly in writing certified to the necessary evidentiary 
facts to admit a will to probate are not likely to testify 
otherwise when the will is offered, yet a will is legally exe- 
cuted if the witnesses sign in the presence of the testator 
as hereinbefore explained. Witnesses who have been cor- 
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rupted, have forgotten or are hostile to the proponent of 
a will, are much less likely to swear falsely when confronted 
with such a certificate signed by themselves. 

Order of Signing. While many courts have held that 
since the object of witnessing a will is to identify the paper 
and its proper execution, it is immaterial whether the wit- 
nesses sign first and the testator last or not, yet a number 
of State courts of last resort have held the contrary and 
have denied probate to wills so executed. The place on 
the will where the witnesses sign is in most States immate- 
rial, but in a few instances it is prescribed by statute that 
the signatures of the witnesses shall be at the **end of 
thewiir\ 

How Witnesses May Sign. Only necessity would cause 
one entrusted with the execution of a will to permit any one 
to act as a witness who could not legibly write his name, 
but the name of an illiterate or physically incapacitated wit- 
ness may be written for him at his request and in his pres- 
ence. Usually the person requested writes the name while 
the witness holds or touches the pen, but subscribing the 
witness's name to a will by another person in the witness's 
presence is by the greater weight of authority held sufficient. 

Number of Witnesses. With the exception of a few which 
require three, the American States require two witnesses to 
a will. A prudent draftsman usually has more witnesses 
sign than are required, since the death, disappearance, or 
insanity of a witness, when only the statutory number sign, 
frequently entails much labor and delay in probate. 

Who May Be Witnesses. The terms ** credible", ** com- 
petent", and *^ disinterested" are used in many statutes to 
describe the character of witness required to authenticate 
a will. These adjectives are used apparently without dis- 
crimination and are construed to mean ** competent". The 
expression in the Statute of Frauds **two credible wit- 
nesses" has been held to mean **two competent witnesses" 
and the will is not void because both witnesses are not 
worthy of belief under oath. The expression ** credible" 
must, therefore, be held to mean ** qualified to be sworn as 
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witnesses'*. The presumption of competency attaches to 
every person until the contrary is shown. 

If a will give a direct financial benefit to a person, or his 
or her husband or wife, such person is interested within the 
meaning of the law and disqualified. Any other interest 
does not disqualify the witness. In many States there is 
a statute providing that where a legatee or devisee is a 
witness he is not thereby disqualified and must testify, but 
he loses any provision made for him in the will, unless he 
would as heir at law take a portion of the estate as large 
as that given by the will. If his legacy were larger than 
his share as heir at law, he would lose only the excess above 
the heir's share. 

Executors are in many jurisdictions treated as legatees 
and are thus made incompetent witnesses. The husband or 
wife of a legatee, devisee, or executor is incompetent as a 
witness. If there are the necessary subscribing witnesses 
to a will, omitting -the interested witness, and the will is 
admitted to probate upon the testimony of the disinter- 
ested witnesses, the other interested witness is not thereby 
affected — he may take as if he had not signed at all. 

§ 6. Holographic Wills. A holographic will (from two 
Greek words meaning to write the whole) is one written 
in the handwriting of the testator. It must all be written 
by him. This form of will differs in no other way from the 
ordinary written will, except, as a rule, it requires no wit- 
nesses. In those States which have derived a part or the 
whole of their system of jurisprudence from the civil law, 
the holograph without witnesses is usually provided for 
by statute. Louisiana and California are such States. It 
has been held that though the testator filled the blanks in 
a printed form of will in his own handwriting, or used 
even a printed date on the paper upon which it was written, 
the will was not holographic. Some States provide that 
such wills must be found after death among the testator's 
** valuable papers", and they are void if not so found. 

§ 7. Nuncupative Wills. Whatever may have been the 
meaning of ** nuncupative" (from the Latin nomen and 
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capere, to declare the name) as applied to oral wills at 
common law or under the civil law, the modem rales relat- 
ing thereto may be epitomized as follows : 

(1) The testator must speak the words constituting the will 
with the intent to make testamentary disposition of 
his property. 

(2) He must request the necessary statutory number 
{usually two) of competent persons to act as witnesses. 

(3) There can be no valid disposition of real property by 
nuncupative will. 

(4) The nimcupative will must be reduced to writing within 
a time fixed by statute (usually ten days) after the 
words are spoken. 

(5) Such writing must itself be witnessed by two witnesses 
other than those who were called to hear the words. 

(6) Such will must be made in the last sickness of testator. 
The foregoing characteristics are subject to variation to 

meet the requirements of the statutes of the several States, 
but they are substantially in accord with the modern 
requirements relating to nuncupative wills. 

§ 8. Revocation. All wills are ambulatory; that is, the 
essential and characteristic element of a will is its revoca- 
bility. If the instrument imder consideration is not revo- 
cable at the pleasure of the maker it cannot properly be 
called a will. The imderlying principle governing the 
revocation of a will is that the intention of the testator 
to revoke should always be given eflfect by the courts pro- 
vided some revocatory act is performed in accord with the 
statutes relating thereto. The law of intent was formerly 
given a much wider scope, so that oral declarations, even, 
were held to revoke a will. Now nothing is better settled 
than that to eflfectively revoke a will upon its face only 
the means prescribed by statute may be used. Revocation 
may be eflfective in two general ways : First, by the testa- 
tor 's own act; second, by operation of law. The first way 
may be subdivided into: (a) a later writing; (b) a statu- 
tory destructive act. Later writings are also capable of 
subdivision into : First, a later will or codicil by which the 
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former will is partially or completely changed, modified 
or revoked : second, a revoking instrument which is neither 
will nor codicil. 

§ 9. Revocation by Act of Testator. In 1677 it was pro- 
vided in the Statute of Frauds that 

**No devise in writing of any lands, tenements, or heredit- 
aments, nor any clause thereof . . . shall be revocable 
otherwise than by some other will or codicil in writing, or 
other writing declaring the same, or by burning, cancelling, 
tearing, or obliterating the same by the testator himself 
or in his presence and by his direction and consent, but all 
devises and bequests of lands and tenements shall remain 
and continue in force until the same shall be burned, can- 
celled, torn, or obliterated by the testator or by his direc- 
tions in manner aforesaid, or until the same be altered by 
some will or codicil in writing, or other writing of the de- 
visor signed in the presence of three or four witnesses 
declaring the same, any former law or usage to the contrary 
notwithstanding. * ^ 

This is the basis of all the statutory provisions relating 
to the subject in our States where the common law prevails. 

By Later Writing. Since the Statute of Frauds provides 
only for the revocation of written wills, it has been thought 
that oral or nuncupative wills can still be revoked orally. 
This is doubtless true, although the cases are few wherein 
such result is sought, as such wills are seldom resorted to 
except when the testator is near dissolution and there is 
no time to change their provisions. Testaments, that is, 
wills of personalty only, though not included in the Statute 
of Frauds, are almost universally held in modem times to 
be subject to the same rules as wills disposing of real estate. 
A writing, though it clearly indicate the testator's inten- 
tion to revoke his will is not operative unless the require- 
ments of the statute are fully met. 

Express or Implied Revocation in Writing. If a will of 
a later date make disposition of the testator's property in 
a manner inconsistent with the provisions of a former will, 
there is an implied revocation of the former will to that 
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extent. But if there be a clause in a duly executed will 
which in terms revokes any or all wills of earlier date, such 
revocation is express, and this is so even if all other clauses 
of the later will are inoperative and only the clause of 
revocation is capable of being carried into eflfect. In case 
of a lost later will there is no presumption that it contained 
a clause of revocation. Words of revocation must be 
operative at the time of revocation; they cannot be made 
to take effect in the future, though it has been held that the 
revocation may be made conditional upon the happening 
of a future event, as the time of the testator's death or 
the death of a beneficiary. If a later will not containing a 
revocation clause dispose of the whole estate, the former 
will is thereby revoked; but, if for any reason the second 
will fails of effect the former will is not revoked. But 
where a codicil is in part inconsistent with the will — of 
course the provisions of the codicil will operate as the latest 
expression of the testator's will — every effort will be made 
to reconcile the two instruments. While no such effort will 
be made to reconcile the provisions of two original inde- 
pendent wills, yet if they are not inconsistent and the latter 
contains no clause of revocation, they may be probated as 
one instrument. Of course this can never happen when 
from the last will an intent to revoke the former will can 
be gathered. 

Revocation hy Destructive Act. Nearly every State in 
the Union has substantially adopted the provisions of the 
Statute of Frauds relating to revocation by destruction, 
as hereinbefore stated more in detail. An intention to 
revoke a will by ** burning, cancelling, tearing, or obliter- 
ating'* it, or otherwise destroying it or rendering it illeg- 
ible, is inoperative unless the act evidencing the intention 
is performed. But it is equally true that the performance 
of the act of burning, tearing, and the like, is without effect 
unless it is done by the testator with intent to revoke the 
will. It follows, therefore, that there must be a union of 
** intent to revoke'* — that is, animus revocandi — and the act 
necessary to evidence such intention. When the act of 
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destruction was prevented by fraud some courts in juris- 
dictions which have no specific statutory requirements on 
the subject have held the will revoked. Such a case was 
Prior V. Goggin (17 Ga. 444), where a blind man called for 
his will and was given another paper instead, which he 
burned with intent to destroy his will. But the almost 
universal rule is that no exception will be made to the 
literal compliance with the statute requiring the act to be 
performed. This is equitably supported by the fact that 
greater fraud would in all probability be perpetrated if 
the rule were otherwise and proof of fraud were admitted 
to invalidate a will after the testator had died. This view 
is sustained in Kent v. Mahaffy (10 Ohio Stat.), where 
almost the same facts as in Prior v. Goggin, supra, resulted 
in the probate of the will, although the blind testator after 
feeling of the seals on his will directed it to be thrown upon 
the fire. The person to whom he handed the will to destroy 
threw another paper on the fire and retained the will. 

Burning. The whole instrument need not be consumed 
to effect a revocation, nor need it be rendered illegible, but 
there must be on the paper itself some mark of fire. 

Cancelling. While this word in its primary significance 
means **to make crossed lines like lattice-work'* on the will, 
the modem decisions all hold it to be quite sufficient if any 
mark clearly indicating the intention of the testator to 
revoke the will be found. In one case an endorsement ** can- 
celled and is null and void**, followed by testator's signa- 
ture, was held in Vermont a destruction of the will by can- 
cellation. But in other States the reverse has been held, 
and in Wisconsin and Georgia wills so endorsed have been 
admitted to probate. In England pencil marks across a 
will, sufficient, if in ink, to effect a cancellation, have been 
held to be only ** deliberative", that is, made to indicate 
that the testator had changes under consideration ; but such 
is not the law in America, where such cancellation has been 
held complete. It has been held in other cases that if the 
word ** cancelled** is written across the writing on the face 
of a will the will is revoked, but if the same word is written 
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on the margin of the will, or upon its back, and does not 
cover any of the writing of the will, no revocation is 
effected. 

Tearing. If done with the intent to revoke, any tearing 
of the paper upon which a will is written is suflScient, even 
though it does not remove any part of the will or render 
it illegible. Cutting with knife or scissors has been held 
generally, both in England and America, to be equivalent 
to tearing, and this is so even where a seal has been cut 
off or a necessary word erased, as these acts have been con- 
strued to be ** lateral cuttings** and equivalent to tearing. 

Obliteration. Obliteration is not mentioned in all stat- 
utes of revocation and when not so mentioned, if the text 
of the will is still legible or can become so by the aid of 
a microscope, the will is entitled to probate as originally 
written, unless it has been newly executed since the oblit- 
eration. When obliteration produces illegibility it becomes 
destruction and of course, if so intended, works revocation. 

Mutilation. This term is used in some statutes and if 
the animus revocandi is present, is just as effective as any 
other means of revocation. Defacing the testator's signa- 
ture with pencil marks, though it still could be read, was 
held in Indiana to be a mutilation sufficient to revoke the 
will. 

Destruction. This is always sufficient, if intended, to 
revoke. But the attempted destruction, by throwing the 
will among waste papers or in a stove when there is no fire, 
or in any place indicating an intention to destroy, will not 
suffice in the absence of actual destruction. 

Partial Revocation Appearing on Face of Will. Few 
States seem to have regulated by statute the extent to which 
a partial revocation by tearing, cancelling, or obliterating 
certain clauses of a will, with intent only to affect such 
clauses, may be affected. The rule as laid down by the courts 
seems to be that where the intent is clear there may be a 
partial revocation by tearing, burning, and the like, as to 
certain provisions of the will, provided such partial revoca- 
tion does not have the effect of making a new devise. An 
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old provision may be destroyed entirely, but another one 
may not thereby be enlarged. Thus, it has been said that 
a devise of a fee may be cut down to a life estate, but a life 
estate may not be raised to a fee by cutting out the limita- 
tion, unless the will be republished. In case of these in- 
effectual attempts at partial revocation the will is probated 
as originally written. 

Erasures and Interlineations. It is plain that no addi- 
tion to a will by interlineation, or otherwise, can be opera- 
tive unless the new words written are duly attested as pro- 
vided by statute relating to the execution of wills. The 
obliteration of a sentence or paragraph in a will, if it may 
be done without rendering the will unintelligible, is usually 
effective to revoke so much of the will as is affected thereby, 
but where there are attempted obliterations and interlinea- 
tions for the purpose of substituting other words for those 
stricken out, a different problem is presented. As before 
stated, the new words are inoperative without republica- 
tion with witnesses, etc. The old words are presumed to 
be obliterated only for the purpose of making way for the 
new, and since the new ones are not in force the obliteration 
is disregarded. This doctrine is stated in Wolf v. Bolinger, 
(62111.368) as follows: 

** Where the testator makes an alteration in his will, by 
erasure and interlineation, or in any other mode, without 
authenticating such alteration in the presence of witnesses, 
or other form required by statute, it is presumed that the 
erasure was intended to be dependent upon the alteration 
going into effect as a substitute; and such alteration not 
being so made as to take effect, the will, therefore, stands 
in legal force, the same as it did before, so far as it is 
legible after the attempted alteration.*' 

§ 10. Revocation by Operation of Law. Usually it is 
said that there are three conditions under each of which 
wills are revoked by operation of law. These are: 

(1) Changes of estate. 

(2) Marriage of testator. 

(3) Birth of child. 
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By Change of Estate. As wills are only operative from 
the date of death of testator and as deeds are effective 
upon delivery, it follows that the selling of lands devised, 
in the lifetime of testator, revokes the devise. At common 
law a will could not dispose of realty acquired after its 
execution, even though the testator might acquire again the 
title to the same lands described in the will. So, if the 
testator contracted to sell land devised, the devise was 
revoked in equity and the devisee did not take the proceeds 
of the sale, but instead the executor or administrator took. 
But if a testator sold only part of his realty, or granted 
a life estate in it, retaining the fee, the will was revoked 
only to the extent of the sale or grant. 

But in modem times this subject is practically obsolete, 
statutes having superseded the common law. The absolute 
sale of premises devised does not affect the will as to other 
legacies and devises, but it does deprive the devisee of 
that particular piece of real estate, or any claim thereto. 
Now, after-acquired property is disposed of by the will 
imless the contrary intention appears from the instrument 
itself. It is generally provided in these modem statutes 
that nothing done by the testator shall prevent the devisee 
from taking such interest in the land devised as the testa- 
tor had at the time of his death. This will give the devisee, 
contrary to the common law, land sold after the execution 
of the will and repurchased before death. It would also 
give him the testator's interest in land contracted to be 
sold by the testator. 

By Marriage. At common law the marriage of a man 
did not revoke his will, but marriage subsequent to the date 
of his will and the birth of a child, did revoke it. Marriage 
of the woman, on the contrary, revoked her will, whether 
children were bom to her or not. This distinction was in-, 
herent in the common-law theory of the relation of husband 
and wife. The husband's will was not revoked by marriage 
alone, because the wife would not inherit realty from him, 
if he died intestate, and so no reason for the revocation 
existed. But since the wife during coverture could not make 
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a will, so she could not revoke one, since the same capacity 
was required in each case. Hence it was held that, since 
the woman after marriage could not revoke her will, her 
marriage itself revoked it. 

The modem statutes now operative do away with the 
reason for the rule and, in most jurisdictions, the rule itself. 
Now, nearly everywhere, a married woman may make and 
revoke her will as if she were single, saving to the husband 
certain statutory rights which will be considered hereafter. 
In case no children are bom to the husband by any mar- 
riage, his widow in most States takes an interest in the fee 
of his real estate. In some States even where the deceased 
leaves children, the widow takes an estate in fee in the 
realty. 

By Birth of Child, As a result of these changed condi- 
tions most jurisdictions now regulate this subject of mar- 
riage or birth of child by statute. It is impossible here to 
give even a synopsis of the statutes of the several States 
relating to this matter, but perhaps one State, Illinois, may 
be taken as fairly typical. The statute of this State is : 

**If, after making a last will and testament, a child shall 
be bom to any testator, and no provision be made in such 
will for such child, the will shall not on that accoimt be 
revoked, but unless it shall appear by such will that it was 
the intention of the testator to disinherit such child, the 
devises and legacies by such will granted and given shall 
be abated in equal proportions to raise a portion for such 
child equal to that which such child would have been en- 
titled to receive out of the estate of such testator if he 
had died intestate, and a marriage shall be deemed a revo- 
cation of a prior wiU.** 

Where there is no specific statute most jurisdictions fol- 
low the common-law rule. The statute quoted above has 
been construed so that if it appear that the testator at the 
time of making the will had children, and all of them 
were disinherited by such will, it will be presumed that the 
testator intended to treat children bom thereafter in the 
same way ; and such children will not take under the statute. 
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Partial Revocation by Omission of Child from Will. In 
many jurisdictions the unexplained omission of a child 
from a will, even though the testator leaves all his prop- 
erty to his wife or another, is evidence that the child was 
omitted by mistake and will have the effect of giving such 
child the same share as if the deceased had died intestate; 
but in other jurisdictions this has been held not to be the 
law when the omitted child was in being at the time of 
drafting the will, though otherwise when the child was bom 
thereafter. 

Partial Revocation by Act of Surviving Spouse. In 
many States the wife's portion set apart by statute cannot 
be taken away by the will of the husband. There is usually 
an allowance by statute for the widow unless she accepts 
the provision, if any, made for her in the will. It has been 
held that such provision made for a widow is, in effect, an 
offer by the testator to purchase from the widow her stat- 
utory right in the husband's estate. The statute usually 
provides that the widow's option to take either the stat- 
utory portion or the provision made for her in the will 
must be exercised within a limited time, usually one year 
after the probate of the will. The effect of renoimcing her 
rights under the will and taking under the statute is, to 
revoke, in part, the will, since the legacies and devises 
therein contained may be made to abate or be scaled down 
to raise a portion for the widow equal to her statutory 
estate. She cannot take partly under the statute and partly 
under the will, and if she elect to take under the former she 
forfeits all claim imder the latter. 

§ 11. Statutory Limitations. In some jurisdictions there 
are statutory limitations on the right to dispose of prop- 
erty by will. In Texas, at one time, a testator could if he 
had living children, dispose of by will no more than one- 
fourth of his estate; and in California a limitation upon 
the power of a testator to leave more than a certain portion 
of his estate to religious institutions, if the will is made 
within a short time preceding his death, is now operative. 

§12. Wills on Valuable Consideration. It is often 
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asserted that the obvious difference between a will and a 
contract lies largely in the fact that a will is ** ambulatory *^ 
that is, subject at all times to revocation, and is ** uni- 
lateral'*, that is, executed by one of the parties only, while 
a contract is bilateral and can only be rescinded by the 
agreement of all parties thereto. There is, however, a 
borderland where these two great instruments seem to 
meet and the will takes on some of the characteristics of 
the contract. This exception to the general law of wills 
usually occurs under either of two sets of circumstances, 
viz, (1) where there is a valid contract to make a will; and 
(2) mutual wills. 

Contract to Make a Will. That a valid contract to make 
a will may be made is sustained by the great weight of 
authority. Such a contract must have all the elements of 
any contract, as, parties capable of contracting, considera- 
tion, and certainty. The promisor must be of sound mind. 
The consideration must be such as would support a con- 
tract entered into for other purposes, and there should be 
such certainty in its terms that they will be free from 
ambiguity and can be clearly proved and established. 

The usual consideration for a contract to make a will is 
service performed or to be performed for the testator in 
caring for and nourishing him as he approaches the end of 
life. A valid, enforcible contract to make a certain will 
may be founded on the promise to a parent to adopt and 
educate his child by the testator, who thus obtains posses- 
sion of the child. An agreement to leave property to an 
adopted child, or one to whom the testator stands in loco 
parentis (in the place of a parent) is enforcible if the child 
has performed services for the testator, though such con- 
tracts are carefully scrutinized by the courts as to terms, 
fairness, and consideration. A valid contract by which a 
beneficiary under an existing will agrees to perform some 
valuable service, or pay money, in consideration of the 
testator not changing his will, may be made. 

But no matter what the consideration, and no matter 
how the contract my be enforced, the will is still revocable, 
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and a new will violating the terms of the contract must be 
admitted to probate. This does not leave the contracting 
party withont remedy. He may sue the estate for breach 
of the contract and collect his damages, or he may have in 
equity relief in the nature of specific performance of the 
contract, and this whether the default of the testator was 
wilful or the result of mistake. Of course there can usually 
be no breach of the contract until the promisor dies, leav- 
ing no will which complies with the contract, but it has been 
held that where a testator-promisor repudiates his contract 
openly and says that he will not perform, but will in his 
lifetime make other disposition of the subject matter of 
his contract, equity will interfere, declare the subject mat- 
ter held in trust — the testator to hold during life — ^with 
remainder to the other contracting party. 

Joint and Mutual Wills. Strictly speaking, a will cannot 
be joint, since the death of one does not bring about the 
death of the other, and the proof of the will as to the 
deceased has no effect upon the estate of the survivor. But 
there is no legal or practical difficulty in probating a will 
which contains the description and disposition of the prop- 
erty of more than one person and which is duly executed 
by more than one in accordance with all the statutory 
formalities as to each. Such a document is really the sev- 
eral will of each signer, though often called a ** joint wilP', 
and if each testator makes the other his beneficiary so that 
the survivor takes all, it is called a ** mutual will'*. 

Either party may revoke by a later will executed sever- 
ally or in any legal manner, but such revocation affects 
only the interest of the party revoking, though in the case 
of mutual wills there is usually enough to support the en- 
forcement of the contract contained in the document called 
a will; for it is well settled that a mutual document which 
fails as a will, may be enforced as a contract under certain 
circumstances. In a late case in Illinois, Frazier v. Patter- 
son (243 HI. 80), it was held that a mutual will was irrevo- 
cable after one of the makers had died and the other had 
received the benefit of the mutual will, though such revoca- 
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tion might have been made in the lifetime of both, by either 
testator, on notice to the other. 

§ 13. Construction of Wills. That wills are to be con- 
strued in the light of the law governing them is axiomatic, 
but since there are different laws in different places at 
different times, there is frequently no little diflSculty in 
determining which law governs. Wills are often executed 
in one jurisdiction, while the testator dies in another, leav- 
ing property, particularly real estate, in still another. 

The Time. As has been heretofore explained, the will 
always takes effect, or ''speaks*', from the instant of the 
testator's death. Wills are frequently drawn many years 
before death and the interpretation of them is often depend- 
ent upon laws, conditions, and use of language in force or 
customary at the time of drafting. Of course, as has been 
said, a will may be valid when executed and invalid when 
offered for probate, because the manner of executing a 
valid will may have been changed by the legislature, which 
absolutely controls in such matters. For instance, a holo- 
graphic will may be statutory when a testator executes 
such a will, while the statute on which it depends may have 
been repealed after the execution of the will and before the 
death of the testator, with no saving clause as to wills 
executed before the repealing act. In such case the will, 
good when made, might be rendered inoperative and inca- 
pable of proof when presented for probate. But upon this 
point the authorities are divided. A will once proved is 
not affected by new laws. The property vested in legatees 
and devisees cannot be divested by subsequent legislation. 

As to Place. Unless there is a statute providing a dif- 
ferent rule, the law of the place where real estate is sit- 
uated governs as to such realty. To pass title to real estate 
a will must conform in all respects to the law of the place 
where it is situated. Lex rei sites (the law of the place) 
governs as to the number of witnesses subscribing the will ; 
as to whether a holographic will is good or not; whether 
a devise to two makes them joint tenants or tenants in com- 
mon; whether the Rule in Shelly 's Case is operative or 
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not, and as to the rule against perpetuities. But a number 
of States have statutes which in effect provide that exempli- 
fied copies of wills from other States may be recorded either 
in the court having probate jurisdiction or the oflBce of the 
recorder of deeds, whereupon such wills so recorded shall 
have the same force and effect as domestic wills. The law 
of the domicile of the testator is always final in all matters 
relating to the disposition of personal estate. From what 
has been said it will be observed that it is quite possible 
for a will proved in a foreign jurisdiction to be perfectly 
valid in disposing of personality, which is presumed to 
follow the domicil of the testator, and invalid in respect 
to real estate. 

§ 14. Rules of Construction. Schouler in his work on 
wills has said of this portion of our subject: 

**The great and growing host of cases confronting us in 
the reports which involve the interpretation and effect of 
particular testamentary provisions, by no means betokens 
a concretion into well-ordered principles. It is rather a 
multitude of precedents without array; each serving its 
own capricious purpose, except for some lesser rules of 
constraint.'* 

The same writer very pertinently in this connection calls 
attention to the difference between the law of wills and that 
relating to deeds. The former construes instruments, re- 
lating to both realty and personalty, which are frequently 
drawn by persons who seem sometimes to have exhausted 
every human device to produce uncertainty and ambiguity, 
while the latter relates to the construction of instruments 
usually drawn by skilled conveyancers who follow along 
well-beaten paths, and who are hedged about by well-defined 
precedents and use technical expressions that have been 
construed again and again. Many a man who considers 
himself quite competent to draw his own will, will take 
professional advice when receiving or conveying real estate. 
The testator is not altogether to blame for this, as the law 
and the courts have always tried in every possible way to 
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discover from the most inartificially drawn wills the '*true 
intent of the testator'* without regard to form or precedent. 
It follows, therefore, that excepting for some few rules 
which have always prevailed, each will may be said to 
receive almost independent construction. The effect of this 
is, so far from lessening the number of cases in the courts 
of last resort, that this class of cases has been multiplied. 
The rules which do prevail may be summarized as follows : 

(1) Rules of law which prevail even over the intent of the 
testator. 

(2) The expressed intent of the testator in the will. 

(3) The presumptions that prevail when the intent of the 
testator is not shown. 

Rules Which Prevail over Testator's Intent. Certain 
rules of law exist which have become so firmly fixed in our 
system of jurisprudence that even the ** intent of the tes- 
tator'*, which is generally all powerful in construing wills, 
has no effect upon them. The plain intent of the testator, 
when it comes in conflict with these rules, must be over- 
turned. 

Perpetuities, Rule Against. This rule as formulated by 
Gray in his work on *' Perpetuities'' and adopted by many 
courts, is as follows: 

**No interest subject to a condition precedent is good 
unless the condition must be fulfilled, if at all, within 
twenty-one years after some life in being at the creation of 
the interest." 

This rule arose out of the growing custom of making dis- 
position of realty for long terms of years whereby the vest- 
ing of the estate was long deferred, and free alienation of 
real property was prevented. The rule provides that a life 
estate or estates to persons alive at the time of the testator's 
death may be created, but forbids the ** tying up" of real 
estate for a longer period than such life and twenty-one 
years thereafter. 

A bequest in trust for two children in being at the death 
of the testator, the income to be paid to their mother until 
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they reach the age of twenty-five, does not violate the rule, 
nor is a devise to A for life, with remainder to A's heirs 
as they become of age a violation, since the vesting cannot 
be postponed beyond the life of A, who is in being, and 
twenty-one years after his death. The law always adds to 
snch twenty-one years the nine months' period of gestation, 
when necessary. If a provision in a will is void as a viola- 
tion of the rule against perpetuities, the property so at- 
tempted to be disposed of falls into the residuum, if the 
will contains a residuary clause, while it becomes intestate 
property if there is no such clause. The rule is that if the 
will may violate the rule against perpetuities it is, as to 
that clause, void. It is no answer to a charge that a will 
violates the rule to say that in fact the title may, and prob- 
ably will, vest within twenty-one years after the expiration 
of lives in being; the fact that it may not is fatal. So a 
devise to children bom and to be bom, is void, since the 
title may not vest during life in being and twenty-one years 
thereafter. Many modifications of this rule have been made 
by statute, but it is quite impossible to follow them here. 

Shelly' s Case — Rule. Perhaps the most celebrated rule 
of law is the one known to the profession as the **Rule in 
Shelly 's Case.'* This is the ancient form: 

** Whenever a man, by any gift or conveyance takes an 
estate of freehold, and in the same gift or conveyance an 
estate is limited, either mediately or immediately, to his 
heirs in fee or in tail, the word * heirs' is a word of limita- 
tion and not of purchase.*' 

This simply means that the use of the word ** heirs'' 
when a devise is made to ^^A, his heirs, etc.", defines the 
'* quantity " of estate devised and gives the *' heirs" no inter- 
est, in it whatever, a fee simple estate having vested in A, 
Of course the heirs of A, if he owned the property at his 
death and died intestate, would take by descent, but during 
A's life they would have no interest, and A could sell and 
convey it without their consent. Where the rule is not in 
force, a devise to A, for life and at his death to his heirs, 
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gives A only a life estate. But in those jurisdictions where 
the rule is still in force it is held to be a **rule of property '* 
and not of construction and will prevail even over the mani- 
fest intention of the testator. 

§ 15. The Right of Creditors. A testator may not do 
anything which will affect the rights of creditors to be 
paid out of his estate, and while legacies and devises are 
not void which seem to so dispose of an estate, they are all 
subject and subordinate to the right of the creditor to be 
paid out of the personalty, if it be suflScient, and if not, 
out of the real estate. The way in which this is brought 
about is discussed hereafter. 

When all requirements of law, such as the rule against 
perpetuities and other rules, have been complied with, the 
first rule of construction is the intent of the testator. 

§ 16. The Intent of the Testator. In Wentworth v. Fer- 
nald (92 Me. 282), the court said: 

''There is, however, one fundamental rule or considera- 
tion which is paramount to all others and which should 
never be overlooked, and that is that the intention of the 
testator, as declared by the will itself, shall be allowed to 
prevail unless some principle of sound policy is thereby 
violated.'* 

Chief Justice Marshall in Finlay v. King (3 Pet. 346) 
says : 

**The intent of the testator is the cardinal rule in the 
construction of wills, and, if that intent can be clearly con- 
ceived and is not contrary to some positive rule of law, it 
must prevail.** 

Since, then, in construing wills, that is, finding out what 
they legally mean, all other rules of construction are in- 
tended to aid this one, and are never allowed to obscure 
or interfere with it, it seems that those legal writers who 
describe the rule of testator's intent as **the first and 
greatest rule'*, the ** sovereign guide", or the *'pole star", 
in giving effect to a will do not magnify its importance. 



225 

Digitized by VjOOQIC 



28 WILLS AND ADMINISTBATION OF ESTATES 

** Construction'* of a will never means making over a will 
to suit the construer, and if every will were drawn in plain, 
unambiguous language, so that two meanings could not 
be put upon it, there would be eliminated from the admin- 
istration of the law one of its most vexatious and uncertain 
subjects. 

Intent Must Be Obtained from Will Only. Not only must 
the intent be determined from the will, but from the whole 
will, with all its codicils, rather than from any particular 
part or any detached expression therein, if there is any 
conflict. A familiar expression for this idea is that the 
testator's intention is to be gathered from the **four cor- 
ners of the will". All the parts and provisions of the will 
must be considered, and contradictory or inconsistent 
clauses should be reconciled, if possible. 

Main Purpose Prevails. But if the provisions of the will 
are not susceptible of reconciliation, they must be consid- 
ered as to their rank; that is, the principal idea must pre- 
vail over some inconsistent provision which is only sub- 
sidiary to, or a means of carrying out, such idea. But if 
there are two clauses of equal rank which cannot be recon- 
ciled, then the latter will prevail. Mr. Jarman, in his work 
on ** Wills'*, expresses this general idea in one of his famous 
rules of construction as follows : 

**A11 the parts of a will are to be construed in relation to 
each other, and if possible so as to form one consistent 
whole; but, where several parts are absolutely irreconcil- 
able, the latter must prevail." 

Effect of Codicils. As before stated, the will and all of 
its codicils must be read together unless there is a conflict 
between the language of the will and the general plan of 
distribution, in which case the general rule is that the lan- 
guage must be read harmoniously, if possible, with such 
plan. Between such plan and a rule of law like that in 
Shelly 's case, every word and clause should, if possible, 
be given meaning and harmonious eflFect. But it must al- 
ways be kept in mind that the object of such construction 
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is not to put meaning into words, but to get the testator's 
meaning out of them. A provision in a codicil will always 
be given the preference in construction over an inconsistent 
clause in the will, as the last expression of the testator's 
intent, but the provisions of a codicil will only be given the 
preference when they plainly modify or revoke some part 
of the will. 

Words or Phrases. If a grammatical construction may 
with equal plausibility be put upon a sentence or paragraph 
in a will, it will be preferred to one which is ungrammatical, 
but no improper use of language will be permitted to defeat 
the plain intent of the instrument. Courts will also, if nec- 
essary to obtain the true meaning of a will, repunctuate the 
language of the testator. Technical terms are presumed 
to be used in their technical sense, and words generally are 
presumed to be used in the plain, ordinary sense as under- 
stood at the place and time of writing them, and not in the 
sense in which they may be used at the place where the land 
devised is situated. Some constructions of words are both 
curious and interesting. The word ** effects'' has been 
held to embrace both realty and personalty and was held 
to carry, without the usual words of inheritance, a fee sim- 
ple in land, it appearing from the whole will that this was 
the testator's intent. The word *' heir" has repeatedly been 
construed to mean *' child" and vice versa. '* Legatee" has 
been held to mean '* devisee" and ** devise" and '* bequest" 
are often held to be synonymous. In a Missouri case the 
words **a line running north and south between'^ certain 
sections of land were held to mean running through those 
sections, since the line between them must run east and 
west. **Her" is often read ''his" where the context re- 
quires it and '*any" has been held to mean *'all" under 
similar circumstances; so ''or" has been read for "and". 
"Estate" and "property" are words of general import 
and will pass both realty and personalty and the word "sur- 
plus" as applied to testator's estate will include lands. 

Testator's Surroundings, The circumstances surround- 
ing the testator at the time he wrote may be resorted to 
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to explain his meaning. The conrt may and usually does 
put itself, as nearly as may be, in the same situation in 
which the testator was when he wrote, and endeavors to 
speak the words of the testator with the same meaning 
which he intended to express when the will was executed. 
Contrary to the usual rule against the admission of parol 
testimony to explain the terms of a will, the conditions sur- 
rounding the testator may always be shown by witnesses. 
Intestacy. It is a well-established principle that as be- 
tween a construction which will give all or a considerable 
part of an estate to strangers to the blood, and, one which 
will give it to the next of kin, the latter construction will 
prevail. The law also presumes that every testator intends 
to die intestate as to all his property, that is, he does not 
intend to leave any of it to be divided in accordance with 
the statute. Hence a construction which will leave none of 
the property of decedent undisposed of will be preferred. 
As near a concise statement of this whole matter as may 
be, is found in a late Illinois case, Wallace v. Noland ^246 
111. 535), where the court says: 

'*In construing language of a will capable of more than 
one interpretation, the circumstances and environment of 
the testator at the time the will was executed, including 
the state of the law at that time, may be considered. 
Within the settled general rules and principles of law 
each (will) must be considered in the light of its own 
phraseology and the facts and circumstances surrounding 
the testator at the time the will was made, and for that 
' reason the decisions in will construction cases are of less 
value as precedents than the decisions in other classes of 
cases.** 

Description of Land. In a will any words which indi- 
cate that a testator intended to dispose of all his property 
or effects will sufficiently describe his land, but many other 
methods of attempting to dispose of land by devise are 
frequently found in wills. Lands as well as personalty are 
often described as coming from a certain source. Such 
description is entirely satisfactory where it is easily capa- 
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ble of verification. This is nsnally the case where the estate 
comes to the deceased by descent, and it is possible to 
identify the property either by the will or the inventory 
of the precedent estate. Land is often described in gen- 
eral terms excepting therefrom snch portion thereof as may 
thereafter be sold or leased by the testator. Such excep- 
tions are operative and only the land not so sold or leased 
passes to the devisee. The ancient rule was that a devise 
of land prima facie passed a life estate only, but the modern 
rule, largely regulated by statute, is quite the reverse, and 
now a description of land ordinarily carries a title in fee, 
unless it appear from the context that it was intended that 
a lesser estate should vest in the devisee. A devise of land 
in general terms will not ordinarily convey to the devisee 
a mortgage interest therein, though the decisions are not 
entirely harmonious on this proposition. It is needless to 
say that a reference to a plat or to street numbers or to 
specific locations described in other than legal terms is 
suflBcient if it be possible to identify the property thus 
referred to. While all these informal descriptions will Be 
given effect by the courts wherever possible, the careful 
draftsman of a will ought never to depend upon such 
descriptions as have been referred to, if it be possible to 
obtain the definite legal description of the property. It 
often happens, however, that even the most careful lawyer 
is called upon to draft a will at the bedside of a dying tes- 
tator under circumstances which preclude the examination 
of deeds, abstracts, or former wills. The reason why so 
many wills contain such poor description of realty is doubt- 
less due to such conditions. 

Gifts of Personalty. There is always a strong presump- 
tion that the testator intends to give, when he uses a gen- 
eral description, such property of the same general kind as 
he actually possesses at the time of the execution of the will. 
This will be more fully treated of under the caption of 
Specific Legacies hereafter. Certain specific terms such 
as ** household goods'*, '* furniture'', and ''everything the 
house contains" are frequently met in wills. The latter 
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expression has been held broad enough to inclnde money 
contained in a safe in the house, except where other words 
preceding this expression were used which tended to limit 
the particular kind of goods which were within the intent 
of the testator when the words were written, as, for 
instance, the expression ** household effects, books and 
papers of value'* would exclude money, since money is 
not property of the same general kind as the enumerated 
articles ; but a gift of a desk and its contents was held to 
pass everything therein, including promissory notes. Grow- 
ing crops still attached to the realty have been held to pass 
under a devise of the farm with the '* personal property 
thereon *\ Stocks, bonds, and notes are frequently the sub- 
ject of bequests and it is sometimes diflBcult to determine 
just which stocks and what bonds are to pass under general 
descriptions. It is usually held that where the number of 
dollars is expressed in describing the stock, that such a 
proportion of the testator's stock at par as the number of 
dollars mentioned bears to the total holding, will pass. But 
this rule, like every other, will be governed by the context. 

Residuary Clauses. A residuary clause is that part of a 
will that makes disposition of the part of the testator's 
estate which is not specifically disposed of otherwise in the 
will. The ordinary form of a residuary clause is **all the 
rest, residue, and remainder of my estate, both real and 
personal, I give, devise, and bequeath unto A B.^^ More 
words are frequently used in such clauses, but unless there 
be specific disposition of particular parts of the residuum, 
there is seldom use for more words. The use of the words 
remainder, residuum, or residue is not necessary in a residu- 
ary clause. Even a bequest of specific personal property 
which is in fact the remainder of testator's estate has been 
held to be, in effect, a residuary clause. No will should 
ever be drawn without such a clause, as even the exercise 
of the greatest care may leave something undisposed of 
specifically. The testator may not disclose to the scrivener 
all of his estate, or the testator may acquire property after 
the execution of the will and before his death which, under 
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the modem rule, will pass by will. A question frequently 
arises where several persons are included as beneficiaries 
in a residuary clause, as to the effect of the death of one 
of them before the death of the testator. The general rule, 
of course, is that a legacy under such conditions lapses and 
falls into the residuum, but this is not the case where the 
legacy is itself a residuary one. In such case that portion 
of the estate which would have gone to such residuary lega- 
tee, had he lived, will be considered intestate estate, and 
unless the will otherwise provides, will pass to the heir 
at law. 

§17. Descriptions of Beneficiaries. This subject may 
be treated under three heads : 

(1) Descriptions void for want of uncertainty. 

(2) Descriptions which are ambiguous. 

(3) Gifts to several which may be taken either per capita 
(as individuals) or per stirpes (as representatives). 

Void for Uncertainty. The law does not favor voiding 
bequests for uncertainty, and if there be any possibility of 
determining the testator's intent as to the beneficiary every 
opportunity to do so will be afforded. Gifts to unincor- 
porated bodies are almost necessarily void, particularly if 
they have no certain and definite membership, although if 
the membership of such bodies be not great and the names 
of the persons can be ascertained, gifts have been sustained 
as if the individual members had been named. In Con- 
necticut a gift to the ** Yearly Meeting of the People called 
Quakers'*, an unincorporated body, was held to be void. 
But bequests for the benefit of charity, as, to the poor of 
a certain town, etc., have been upheld under the cy pres 
(the next thing to it) doctrine, since the law will not permit 
such a legacy or bequest to lapse for want of a trustee in 
whom the title may legally vest. 

Descriptions Which Are Ambiguous. The person who 
takes by will is often named and also described, as, '* James, 
the son of John Doe", and it frequently happens that either 
the name or the description is erroneous. But the courts 
in such cases resort even to parol testimony to determine 
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who was in fact the person intended by the testator to be 
his beneficiary. It has been repeatedly held that if the 
name be correctly given the erroneous description will be 
disregarded. It was held that a gift to '* Woodstock Col- 
lege of Howard County" was good, although Woodstock 
College was in fact not in Howard County, and there was 
no college of that or a similar name in Howard County. 
But where there are several persons who correspond in 
some degree to portions of an erroneous description greater 
diflBculty arises. In such cases reference is usually had to 
parol evidence and the court must find from the prepond- 
erance thereof who was in fact intended. In a leading case 
on this subject the will left a bequest to ^^ Samuel G, son 
of Captain John F. Slaughter '*. The evidence showed that 
Slaughter was not a captain and although he had a son, 
Samuel G, he was not bom until after the will was made, 
whereas a friend of the testator, one Captain John Haw- 
kins, was at the time of the execution of the will the father 
of a son named Samuel G, and to this latter person the 
courts gave the legacy. 

Gifts to Several, etc. Per stirpes literally means *'by the 
stock'* and per capita **by the head'*. These two expres- 
sions in law refer both to a determination of the persons 
who shall take a legacy and also to the share which each 
one shall receive. A distribution per stirpes means that 
the heirs, or representatives, of a deceased person who 
would have taken if he were alive, will take in his right 
and as his representative, whereas those who take per 
capita take as individuals directly from the deceased tes- 
tate in their own right and not in a representative capacity. 
Another question which frequently is settled by the deter- 
mination of whether the gift is to be received and distrib- 
uted per stirpes or per capita is that frequently children 
of living parents would, if the distribution were per capita, 
take in their own right, while if the distribution were per 
stirpes they would take nothing, since their parents are 
living and would take. A familiar example of this is had 
upon the death of a testator, leaving a living child and 
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three descendants of a deceased child. Not infrequently 
testators under such conditions make provision substan- 
tially as follows: 

**I give and bequeath the sum of $10,000 to my son A, 
and to the children of my deceased daughter B, viz, D, E, 
and F, the same to be divided equally, share and share 
alike/' 

The question at once arises as to whether A, the son, 
takes one-half the legacy, leaving the other half to be di- 
vided equally among the children of his deceased sister, 
or whether each of the individuals named takes $2,500, 
or one-fourth of the whole. The authorities are not alto- 
gether uniform in regard to conditions of this kind. The 
rule as generally laid down is that where the individuals 
are named in the bequest, as in the example above given, 
so that the beneficiaries can be ascertained by reading 
the will, the distribution will be per capita and not per 
stirpes, and in the example given each individual named 
as beneficiary would receive one-quarter of the whole ; but 
where the language of the will is 'Ho A and the heirs 
of my deceased daughter B, to be divided between them, 
share and share alike*', the courts have held that since 
resort must be had to the statute to supplement the will 
in determining who are the heirs at law of B, the dis- 
tribution to them must also be made according to the stat- 
ute, and the heirs of B, would take per stirpes and not per 
capita, thus giving to A, one-half and to C, D, and E, 
together, one-half; or one-sixth to each. Of course these 
rules are operative only in the absence of words from which 
the clear intent of the testator can be determined. If the 
intention is ascertainable from the will the rules are use- 
less. It follows, therefore, that very often some subse- 
quent clause in the will, will so explain the meaning of the 
testator that although the rules would be applicable to the 
particular clause they become valueless. Where a will con- 
tains the express provision that if one member of a class 
shall die that the heirs or descendants of such one shall 
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take his sharei the courts hold that this is a direction to 
distribute per stirpes. 

§ 18. Kind and Extent of Estates. As has been hereto- 
fore stated, at common law a devise without explanatory 
words was presumed to pass a life estate only. In order, 
therefore, to pass a fee by will, the word ** heirs '^ in 
accordance with the rule in Shelly 's case, must be used, or 
it must conclusively appear from the will itself that it was 
the intent of the testator to devise an estate in fee. It is 
quite usual to charge upon real estate devised by will the 
performance of some act or the payment of some sum to 
some person named. Such a devise burdened with condi- 
tions of this character was always construed to be a fee, 
since it was inconceivable that it was the intention of the 
testator to burden an estate less than fee in this manner. 
The modem statutory rule, however, has changed all tlus, 
and now it may be stated as the general principle of con- 
struction that a fee simple estate passes unless the contrary 
clearly appears. A fee, however, may be given which is 
defeasible upon the happening of some subsequent event, 
as where an estate is devised to a wife on condition that it 
shall pass to certain other devisees in case she remarry; 
the wife takes a fee, but it is called a base or determinable 
fee, since she may lose it entirely upon the happening of 
the event mentioned. 

Power of Sale. It not infrequently happens that a tes- 
tator without conferring any title thereby, yet gives a 
power of sale to a person named in the will. This power 
is frequently given to executors and trustees and not infre- 
quently to the widow. The power may be coupled with an 
interest. The widow often takes the real estate for life, 
which of course gives to her the use of the rents, issues, 
and profits thereon, and provision is sometimes made that 
if at any time her necessities require, or she desire to sell 
the property, she may do so, and that her conveyance 
thereof shall be suflScient to vest in the purchaser a title 
to the premises in fee simple. Such provisions are per- 
fectly legal and although the fee simple title may be vested 
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in another, yet the conveyance of the same under the power 
given by the will will be snflScient to divest the first taker 
and invest the grantee with full title in fee. It is often 
provided that a widow may have the life use of all the real 
and personal property ; that she may use such part thereof 
as may be necessary for her support and maintenance, and 
that she may dispose of any part thereof remaining at her 
death by will. A will so made will dispose of the unused 
portion as effectively as a provision relating thereto in 
the will of the original testator. At common law if there 
was a valid grant or devise of a fee in lands any attempt 
to lessen the estate so granted by reserving therefrom a 
life or other lesser estate, was void, but very many of the 
States have now by statute provided that such lesser estate 
may be by apt words carved out of and made appurtenant 
to the fee simple estate originally granted. 

How Estate Is Taken. Where there is a devise of land 
to several, it is often necessary to determine whether the 
devisees take severally, as tenants in common, or as joint 
tenants. It is not the intention here to enter into a tech- 
nical definition of the distinguishing characteristics of 
estates in common and estates in joint tenancy. It is 
enough for the purpose of this discussion to point out the 
principal distinguishing characteristic of joint tenancy, viz, 
survivorship. If the parties take as tenants in common 
they become possessed of the land not with exclusive rights 
of possession, but with a right which is also vested in the 
others in the same property. The interest therein of such 
a beneficiary will descend to his heirs the same as if he 
owned it in severalty, but joint tenancy presupposes that 
the parties hold in the same right and that upon the death 
of one the title to the premises instantly vests in the other. 
At common law a devise to two or more was always 
presumed to create a joint tenancy, unless the contrary 
appeared from the will, but in modem times, the rule has 
been reversed and in nearly all the jurisdictions the law 
presumes a tenancy in common unless the particular words 
are used which are necessary to create a joint tenancy. In 
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some States no joint tenancy can be created, while in most 
others every presumption is against a joint tenancy, though 
it may still be created in express terms. 

PERSONAL PROPERTY 

§19. Life Interests. Formerly it was seriously ques- 
tioned whether a life estate could be created in personalty, 
but the tendency of the modern decisions is towards the 
allowance of such estates where clearly created by the lan- 
guage of the will. In many States, however, the statutes 
are such that a life estate in personalty with a power of 
disposition creates absolute ownership in the life tenant. 
A serious question always arises upon the creation of such 
an estate in personalty. The remainder-man is likely at 
any time to be deprived of his inheritance by the improvi- 
dent use of the fund on the part of the tenant for life, and 
much litigation has arisen in attempts by the remainder- 
man to protect his interest during the life of the inter- 
mediate holder. In some jurisdictions, upon a proper show- 
ing, the life tenant is required to give bond, but in others, 
where no trustee is named in the will, the life tenant is 
held to be entitled to the possession of the corpus of the 
estate. If the remainder-man can show waste of the body 
of the estate the courts will usually afford him a remedy 
in the appointment of a receiver to care for and administer 
the fund for the benefit of the life tenant. 

§20. Income. K the testator so directs, a separation 
may be effected between the estate devised or bequeathed 
and the income arising therefrom. It is usual to create a 
trust in such cases whereby the principal fimd vests in a 
trustee with the net income therefrom payable to one for 
life with the principal payable to another thereafter, but 
this is not always the method employed. There seems to 
be no limitation as to the time during which such income 
may be paid separately and apart from the principal, 
except the limitation of the rule against perpetuities. 

Time from Which Income Is to Be Computed. The rule 
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seems to be fairly well settled in most jurisdictions that 
where the testator provides a given income for the benefi- 
ciary and indicates the source from which income is to be 
derived, it will begin to accumulate from the death of the 
testator, and this is especially true where the testator stood 
in loco parentis toward the beneficiary, for in such case it 
is strongly presumed that the testator who before his death 
had cared for the beneficiary desired that provision for his 
maintenance should begin immediately after his death. But 
where a provision is made for a beneficiary out of no par- 
ticular fund, and the assets of the deceased must be con- 
verted into money to raise the necessary fund, the presump- 
tion is that the income or interest therefrom will begin at 
some definite period after the death of the testator, which 
period is fixed in most jurisdictions at the expiration of 
one year. In such cases it is necessary, of course, that the 
debts against the estate should be ascertained and their 
payment provided for before it can be determined whether 
or not the estate will be able to make provision for the pay- 
ment of all legacies as provided in the will. If there be a 
shortage of assets for the accomplishment of this purpose, 
there may be a ©caling down of the various legacies, in 
accordance with principles to be hereinafter explained in 
connection with general and specific legacies. A general 
gift of the income from a certain fund ordinarily means 
that part of the income remaining, after the necessary fixed 
charges are paid, as, in case of a house, taxes, insurance, 
and ordinary repairs must be paid out of the income 
before it is paid to the beneficiary or divided under the 
terms of the will. 

A wide divergence of opinion exists among courts of last 
resort as to the proper distribution of stock dividends, one 
view being that stock issued to the stockholders as a divi- 
dend is merely an increase of the capital and that such 
stock with the other goes to the remainder. Another view 
is that the beneficiary entitled to the current income should 
get the stock dividend, inasmuch as it is in fact, if not in 
form, an earning by the original stock. 
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§21. Annuities. The principal difference between a 
beqnest of income and an annuity lies in the fact tHat if 
the fund from which the income is derived fail for any 
reason to produce suflScient income to meet the terms of 
the bequest, the beneficiary can obtain no more than such 
remainder, while an annuitant will receive the amount of 
his annuity so long as there is any principal fund remain- 
ing out of which it may be paid. 

§ 22. Testamentary Trusts. The Supreme Court of Illi- 
nois in the case of Coulson v. Alpaugh (163 HI. 298) said: 
**In order to constitute a valid trust three things must 
concur: suflScient words to raise it; a certain subject; and 
a definite object.*' In all testamentary trusts the legal title 
to the property so held is vested in a person or corporation 
known as the trustee, who holds the same for the benefit 
of another person known as the cestui que trust. The law 
relating to this class of holdings is administered either in 
courts of equity or those courts exercising equitable powers, 
as distinguished from courts of law. The testator must 
use words or expressions which are suflScient to clearly indi- 
cate his desire to create a trust, for if it appear from the 
language used that the person designated as trustee will 
also have the beneficial use of the fund no trust is created, 
but the person designated as trustee will be absolute owner. 

It is often diflScult to determine, whether the tes- 
tator intended that the trustee should have such individual 
use or whether he should hold it for others who are men- 
tioned in the will. Very frequently testators make wishes 
or suggestions relating to the property in question, which 
may or may not, according to circumstances, give to the 
persons so mentioned a right to participate in the fund. 
Words of this character are called ** precatory *', or words 
of * Sprayer'*. The general rule relating to precatory words 
is that if the trustee, or beneficiary, is left with discretion 
to determine whether or not the suggestions of the will shall 
be carried out, no trust is created. An example of this will 
be found in those cases where devises have been made of 
property to persons, and suggestions or recommendations 
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have been made as to the way in which such persons should 
dispose of the property at their deaths. Such suggestions 
are advisory merely and carry no legal weight. But in 
some cases where the words ** recommend**, ** suggest'*, 
** desire**, or **wish**, are used, a trust may still be created 
which is legally enforcible, if such appears to have been 
the intention of the testator. Even where discretion to 
pay or not seems to have been granted to the trustees who 
are requested to pay over to the son of the testator a cer- 
tain portion of the estate ** should they think proper so to 
do** it was held in view of all the circumstances to create 
a trust which was enforcible. An express trust may be 
created by will as well as by deed and a devise to A, in 
trust for B, during his life, with remainder over to C, is 
a trust only during the lifetime of B, for at the end thereof 
there is a merger of all the title in C, and hence an end of 
the trust. 

Dry or Naked Trust. In all jurisdictions in which the 
Statute of Uses is in force a devise to A, while giving all 
the beneficial use to B, leaving A no duty to perform, will 
vest the entire title in B, and the trust is known as a dry 
or naked trust; but if there be something left for A to do 
by the terms of the trust, as the collection of rents and the 
payment of taxes, the trust ceases to be a dry trust and 
becomes an active one. 

Discretion of Trustee. It frequently happens that tes- 
tators intend to invest their trustees with dicretionary 
power and such intent will ordinarily be fully carried out 
by the courts, but such discretion, unless the contrary ap- 
pears from the will, will be confined to the particular person 
or persons designated, and the discretion vested in a trustee 
by name cannot ordinarily be exercised by his successor 
who was not named in the will. 

Spendthrift Trust. Testators sometimes provide for the 
support and maintenance of improvident members of their 
family by creating what is in law known as spendthrift 
trusts, as, for instance, where the will provides that the 
interest of the legatee or devisee shall cease and the gift 
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shall go to another in case the property devised or be- 
queathed shall be levied upon by execution for the debts 
of the devisee. This class of trusts has been sustained in 
England, but the American authorities are not altogether 
harmonious. A devise to one for the benefit of himself and 
his family, though perhaps not technically a spendthrift 
trust, has been held to be such in effect in some jurisdic- 
tions, since even though the first taker be indebted and it 
be sought to reach his interest by legal process, it is almost 
impossible to separate his interest from that of his family. 
§ 23. Election. Beference has been heretofore made to 
the right of election in a widow as between the provision 
made for her in the will and that which she would receive 
by statute. It may be added that this same right of elec- 
tion is in modem times given to a surviving husband in 
many jurisdictions. This right of election ordinarily refers 
to dower and homestead, and is subject to the well-settled 
rule that one entitled to an election may not take partly un- 
der the will and partly under the statute, but must take 
wholly under the one or the other. In most jurisdictions the 
statute provides that any provision in a will for a widow 
shall be presumed to be in lieu of dower and other statutory 
rights, but in the absence of such statute there is no pre- 
sumption that a legacy or bequest to a widow excludes her 
dower. The right of election is ordinarily a purely personal 
privilege and must be exercised by the person to whom it 
is given by law, and can neither be delegated during the 
life of the person entitled thereto, nor bequeathed to another 
at death. It is generally well settled, also, that one who 
is named as beneficiary in a will may not take under such 
will and afterward contest the validity of that instrument; 
and the receiving by the beneficiary of any part of the 
legacy, or the entering into possession of a devise, will be 
considered a ratification of the will and will preclude con- 
test. It has been held that one who is both an executor 
named in and beneficiary under the will of a testator rati- 
fies and confirms the will by qualifying as executor, since 
he cannot act under the will and at the same time assail its 
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validity. Election is never complete nnless the party who 
performs the act by which an election is claimed was 
informed, or has the means of informing himself, of the 
facts and circumstances involved. In Pennsylvania it has 
been held that nothing but unequivocal acts will prove an 
election, and they must be done with knowledge of the 
party *s rights as well as of the circumstances of the case. 

Filing and Withdrawal of Written Election. In most 
States statutory provisions require the filing of election by 
widow or surviving husband within a certain specified time, 
usually one year, after the probate of the will, in a certain 
court, or other official depository. The failure to file within 
such time is always construed as a ratification of the will, 
although in some jurisdictions it has been held that a lack 
of information, without fault on the part of the beneficiary, 
may be pleaded in excuse of such failure to file. The hold- 
ing of such an exception valid is always dangerous as open- 
ing the door to extended litigation, whereas the intention 
of the statute is to make an election absolutely certain and 
susceptible of record proof. 

The question not infrequently arises as to whether or not 
a person who has made an election may withdraw the same. 
The authorities seem to be clear that no withdrawal or revo- 
cation of such election will be permitted where either the 
time within which an election should be made has passed 
before the filing of the withdrawal, or the rights of third 
parties have attached in such way as to estop the elector 
from such withdrawal. This leaves only the question as to 
whether after the written election has been filed, but before 
either the period for filing has expired or the rights of 
third parties have attached, it may be done. The authori- 
ties are not altogether harmonious on this proposition, but 
all agree that an order of court must be obtained from the 
tribunal in which the election was filed. In some juris- 
dictions no such withdrawal will be permitted, while in 
others it is held that if the elector show to the court that 
at the time of filing he was misinformed as to the facts and 
circumstances upon which his election was based and that 
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with due diligence he could not have known them at the 
time of filing, he will be permitted to revoke or withdraw his 
election. 

§24. Lapsed Legacies. A lapsed legacy is one which 
by reason of the incompetency or inability of the legatee to 
receive the same becomes void. By far the most conmion 
form of lapsed legacy arises when the legatee dies before 
the death of the testator. At common law this always 
created a lapse, unless the testator had provided in his will 
for such contingency and had designated some other person 
to receive the legacy upon its happening. A legacy to a 
corporation which had dissolved before the death of the 
testator would also lapse, but in most jurisdictions statutes 
have been passed which modify the common-law doctrine of 
lapsed legacies. In some States a lapse is forbidden where 
the legatee is a lineal descendant of the testator. If such 
legatee die before the testator, leaving him surviving issue, 
the legacy will vest in such issue. In some States this pro- 
vision is limited to a child as legatee. In others, brothers 
and sisters are included, while in still other States statutes 
have been enacted so broad that they prevent a lapse in 
any case. 

Disposition of Lapsed Legacies. At common law, and in 
nearly all jurisdictions at this time, lapsed legacies fall into 
the residuum, as has been heretofore stated, but if there is 
no residuary estate they are distributed as intestate prop- 
erty. The exception to the general rule as to legacies which 
are themselves created in the residuary clause has been 
explained under the heading of *'Eesiduary Clause '\ A 
lapsed legacy is of course one which would have been good 
if the beneficiary had survived the testator, but a void 
legacy is one which never could have been good undef any 
circumstances. These ordinarily are gifts so ambiguous 
in terms that it is impossible to carry them into effect, or are 
in contravention of the rule against perpetuities or some 
other provision of law. These legacies, like lapsed lega- 
cies, fall into the residuum, if there be a residuary clause 
in the will, and if not, are distributed as intestate estate. 
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A gift to a corporation, which is incapable of receiving the 
same on account of the law of the State creating it, will 
follow the same course. 

§25. Legacies Charged upon Realty. At the common 
law, legacies were payable only out of the personalty, unless 
the testator by his will made them a charge upon the 
realty. No matter how many legacies may be given by a 
testator, nor how much realty he may own at the time of 
his death, if there be no personal estate at that time and 
the will be silent, either in express words or by implication, 
on the subject of charging the realty with these legacies, 
the legatees will take nothing. It is of course always true 
that no testator can give legacies any priority over his 
debts, but if he choose he may by express words charge 
the payment of his legacies upon his real estate. In mod- 
em times the rule at common law has been much modified, 
so that legacies are frequently charged upon real estate by 
implication. The courts will go as far as possible in con- 
struing the words of the testator as evidencing an intent 
to charge the realty with the payment of his legacies. The 
most common method of implying a charge upon the real 
estate is as follows: If the legacies given in a will were 
known to the testator at the time he made his will to be in 
excess of his personal property, and the will clearly mani- 
fests ail intention through the words used to pay the legacy 
in full, a charge upon the realty may be implied. And 
where a testator, after providing for the payment of lega- 
cies, places in his will a residuary clause in which he pro- 
vides substantially for the disposition of **all the rest, 
residue, and remainder of my estate, etc.'^ without distin- 
guishing between real estate and personalty, a charge of 
legacies upon real estate will be presumed. In the leading 
case in Illinois on this subject, Eeid v. Corrigan, (143 Hh 
402) it was held that where a testator gives legacies and so 
disposes of all his personal property that it cannot be made 
available for the payment of the legacies, it will be pre- 
sumed that he intended to charge his land with their pay- 
ment, especially where by a residuary clause he disposes of 
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the **rest, residue, and remainder** of his estate. The 
expression in this clause, the court held, was intended to 
limit the devise to that part of the estate which should 
remain after deducting all that had been previously 
bequeathed, and that it would be impossible to give effect 
to those words under the circumstances without holding 
that the legacy was a charge upon the realty. Where the 
testator devises his estate to his executors and directs them, 
among other things, to pay his just debts and legacies, if the 
personal estate prove insufficient an implied charge upon 
the realty to pay the legacies will arise. 

§ 26. General Legacies. A general legacy is such a dis- 
position of personalty by will that it may be satisfied by 
payment out of the estate generally, and not by the delivery 
of any specific thing. It is often vital in making distribu- 
tion of an estate to determine whether a legacy is general 
or specific, since, as will hereafter be explained, the priority 
of the several legacies or devises in a will is fixed by such 
determination. If there is doubt as to the testator's inten- 
tion, a general legacy is always presumed. Any pecuniary 
legacy, such as '*all moneys coming to me from any 
source**, is a general legacy. 

§ 27. Specific Legacies. A specific legacy is such a tes- 
tamentary disposition of a particular piece of property as 
can only be satisfied by the delivery of such property. It 
cannot be paid out of the estate generally, and if the 
deceased dies without having the subject of the specific 
legacy, such specific legacy fails and the legatee takes noth- 
ing. There must be a description of the thing given in a 
specific legacy so certain in its terms that it may be identi- 
fied. It would seem from the wide difference in definition 
that it would always be easy to distinguish one from the 
other, but such is not the case, and much litigation has 
grown out of controversies as to whether legacies were or 
were not specific. The gift of a mortgage is specific ; so is 
**all the mill stock remaining in my name after the death of 
my wife**. A clause in a will directing **my executors to 
appropriate and expend all income from the following prop- 
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erty: twenty-seven shares of the Beverly Bank and ten and 
one-half shares in the Marblehead Bank** was held to create 
a specific legacy, since the testator had just that nmnber of 
shares when he made his will. But in New Jersey a bequest 
of two cows, and a provision charging a devise with pasture 
age for them, was held general, and entitled the legatee to 
pasture any two cows, though the testator had no cows 
when he died. In Iowa a gift of **four thousand dollars in 
Government Bonds** was held general, though the testator 
had just that many bonds of that description at his death. 
But in many jurisdictions it has been held that only slight 
identification of securities is necessary, where the number 
of shares given is the same as the number owned by the tes- 
tator at the time of his death, to make the legacy specific 
and not general. If the testator gives **my ** stock, describ- 
ing it, the courts generally hold the legacy specific, but 
many courts hold that a gift of *'two hundred shares of 
stock in the Union Pacific Bailroad Company**, without any 
other word of description, is a general and not a specific 
legacy, because it may be satisfied by delivering any two 
hundred shares of that kind owned by the testator. It has 
been held in such case that if the testator died without such 
stock among his assets, it would be the duty of the executor 
to go out into the market and buy the stock for the legatee. 
The manifest tendency of modem decision is toward holding 
no inflexible rule, if the intent of the testator can be found 
from the whole will. So, when there is some slight misde- 
scription of the securities in the will, if the words used are 
sufficient to identify them, the error will be disregarded. 

§ 28. Demonstrative Legacies. A class of legacies par- 
taking of some of the characteristics of general and specific 
legacies is known as ** demonstrative'*. If a legacy is in 
form general, but charged upon a particular fund or piece 
of real estate, it is a demonstrative legacy. Such legacy 
has most of the advantages of the other kinds, since it is 
payable out of the particular fund (or from the real estate 
described), if it be in existence at the death of the testator, 
but if it is not then in being, the legacy is nevertheless pay- 
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able out of the general funds of the estate. A gift to a 
wife of $50,000 **in such securities as she might selecf was 
held to be a demonstrative legacy, as was one of ** $10,000 
in such stocks, bonds, or notes as I may leave *\ 

§ 29. Distinction between Kinds of Legacies. The im- 
portance of determining to which class a legacy belongs is 
great, for if there is a deficiency of assets a specific legacy 
is least affected. As has been said, all debts of a testator, 
unless specially charged on his real estate, must first be 
paid out of the personalty. The same is true of legacies, 
though they are subordinate to the debts. If there be only 
enough personalty to pay the proven debts, all legacies will 
fail. If, after the debts are paid, there is sufficient estate 
to pay a part only of the legacies, the specific legacies must 
first be satisfied in full, unless the particular property spe- 
cifically disposed of by the will was not among the assets 
of the deceased at the time of his death. On the other 
hand, if the specific legacy fail by reason of absence from 
the assets, or the inadequacy of the subject of the legacy, 
the legatee has no claim for any part or all of his gift as 
against the general assets. It will thus be seen that under 
some circumstances it is much to the interest of a beneficiary 
to have his legacy specific, while under others it is quite as 
much to his advantage to have it general. From this fact 
has arisen much litigation with results which it is not pos- 
sible to completely harmonize. 

§30.. Ademption. In Kennedy v. Sinnott (179 U. S. 
606) Mr. Chief Justice Fuller said: 

** Without going into refinements in respect to the defini- 
tion of the word * ademption', it may be said to be the 
extinction or withdrawal of a legacy in consequence of 
some act of the testator equivalent to its revocation, or 
clearly indicative of an intention to revoke. The satisfac- 
tion of a general legacy depends on the intention of the 
testator as inferred from his acts, but the ademption of a 
specific legacy is effected by the extinction of the thing or 
fund bequeathed, and the intention that the legacy should 
fail is presumed. At least a different intention in that 
regard which is not expressed will not be implied, although 
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the intention which is expressed relates to something which 
has ceased to exist.*' 

Two different uses are made of the word ** ademption*'. 
One signifies that the testator has, in his lifetime, given the 
land or the subject of the legacy to the devisee or legatee. 
A legacy or devise which becomes inoperative by reason of 
such an act of the testator is said to be adeemed. Pre- 
cisely the same word is also used to describe the failure of 
a specific legacy where the subject thereof has lost its 
identity, has been sold by the testator, or has been 
destroyed. A legacy of **ten thousand dollars in registered 
bonds of the United States'* was adeemed by the sale of the 
bonds by the testator between the execution of the will and 
his death ; so a bequest of a debt due from ^ to £ is adeemed 
by the bankruptcy of A and the payment of the debt to the 
testator by the commissioners in bankruptcy. But slight 
changes in the form of the property will not bring about an 
ademption of the legacy. When a husband gives to his wife, 
by will, deposits in bank amounting to ** $10,000, more or 
less", she was held entitled to bonds amounting to $9,000 
purchased after the will was made with money from the 
bank, thereby reducing the deposit by that amount. Ademp- 
tion does not apply to general legacies. 

§ 31. Satisfaction of Debt by Legacy. It often happens 
that a legatee was indebted to a testator at the time the will 
was drawn. This fact alone is quite insuflScient to forgive 
the debt. Where the debt is due it may be offset against 
the legacy unless it shall appear to have been the intent 
of the testator to cancel the debt and give the legacy. The 
forgiveness and satisfaction of an indebtedness by will, 
will not save the legatee from contribution if the assets are 
not sufficient to pay the debts of deceased. Parol evidence 
of the intent of a testator in such matters is admissible. 

§32. Legacies to Creditors. In case the testator is 
indebted to the legatee the question often arises las to 
whether the legatee shall receive both his debt and the 
legacy, or whether the legacy is in payment of the debt. 
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While the ancient rule presumed the legacy to be in pay- 
ment, either in whole or in part, of the debt, the modern 
decisions have narrowed the presumption to such an extent 
that now it is not favored and is strictly applied ; that is, if 
there are any facts and circumstances which show a con- 
trary intent on the part of the testator, such intent will 
prevail. If the legacy is uncertain in amoimt or for a less 
amount than the debt or of a different nature, or is con- 
tingent or given before the debt was contracted, the legatee 
will collect both debt and legacy. 

§33. Abatement of Legacies. In paying debts of a 
deceased person his estate will generally Be taken in the 
following order : 

First: Intestate personalty, whether arising from lapsed 
legacies or not. 

Second: The residuary estate. Strictly there is no 
residuum until all debts and other legacies are fully paid. 

Third: General legacies which must abate proportionally. 

Fourth: Specific legacies. These do not abate until all 
other personalty has been exhausted. 

A general legacy founded upon a consideration, as a 
dower right or a debt, will be paid before other general 
legacies. The same order, so far as applicable, will apply 
to abatement of devises. 

§ 34. Advancements. This subject has far more appli- 
cation to intestate than to testate estates, but as a testator 
not infrequently provides that moneys advanced to his chil- 
dren after the making of the will shall be charged against 
their respective legacies, such a provision is perfectly 
legal and will be given full effect. Like provision in a will 
that sums ** advanced" shall be treated as gifts and not 
deducted from legacies will also be effective. Unless the 
testator provides how the value of advancements is to be 
ascertained, the actual value, usually at the date of the 
death, as shown by evidence, will be charged against the 
legatee, but without interest, even if the value be fixed as 
of the date of gift. 

§35. Charge of Debts on Realty. If a testator have 
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estate more than suflScient to pay all his debts he may, if he 
will, exonerate his personal estate and charge his realty 
with the payment of his obligations. He may also provide 
that in case all his debts and legacies cannot be paid, that 
certain legacies shall abate enough to pay the deficiency, 
while other legacies shall not abate. But such intent to 
free the personalty from the burden of the debts which the 
law casts upon it must clearly appear. A direction to the 
executor to pay the debts out of the real estate will, if the 
realty is sufficient, relieve the personalty and will create a 
trust for such payment which the creditors may, if neces- 
sary, enforce in equity. 

§ 36. Contribution. It often happens from the fact that 
the testator's property, both personal and real, is first lia- 
ble for his debts, that some legatees and devisees are dis- 
appointed of their legacies and devises, since the subjects 
thereof have been sold or applied to the payment of such 
obligations. If the proper order of application, as herein- 
before stated, is observed there is no remedy for the dis- 
appointed legatees, but if property secondarily liable for 
debts has been sold to pay them while that which was pri- 
marily liable was not, then the right of contribution would 
arise in favor of such secondary legatee. When property 
which is the subject of a legacy or devise is sold to pay 
debts, and other property, subject of a legacy or devise of 
the same rank, is not sold, the former beneficiary has a 
right of contribution against the latter. 

§ 37. Cumulative and Substitutional Legacies. Not in- 
frequently the question as to whether the legacies, given 
by will, or by will and codicil, to the same person are cumu- 
lative or substitutional is an important one to settle. When 
a legacy is given to take the place of another legacy such 
legacy is substitutional, but if two legacies are to be paid 
to the same person, they are cumulative. Of course the 
rule as to the intent of the testator applies, if it can be 
determined from the will itself, and the legacies will be 
found to be cumulative or substitutional accordingly. 
This intent sometimes appears from the plain statement in 
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the will that a second legacy is to be taken in place of the 
first or in addition to it. This leaves no room for construc- 
tion, but often testators content themselves with making the 
two bequests without any explanation at all. Certain rules 
have been evolved from the decisions which are generally 
followed when the testator's intent does not appear in the 
will. These are: 

(1) When several general legacies, of different amounts, 
are given to the same person in the same instrument 
they are presumed to be cumulative. This presump- 
tion is even stronger where the legacies are in differ- 
ent instruments, as in a will and codicil thereto. 

(2) Gifts to the same person in different instnunents, even 
though for the same amount, are presumed to be 
cumulative. 

(3) If there are two gifts of the same amount to the same 
person, in the same instrument, the presumption is that 
the legacies are substitutional. The testator is pre- 
sumed to have intentionally substituted one for the 
other, or have repeated the legacies by mistake. 

CONDITIONS 

§38. In Restraint of Marriage. At the civil law, 
adopted to that extent by the ecclesiastical courts of Eng- 
land, any provision in a will in restraint of marriage was 
held void as against public policy. Many modifications of 
this rule have been sanctioned by the secular courts. A 
provision for testator's widow, on condition that she do 
not marry again is now held good. Certain reasonable 
restrictions upon marriage are also sanctioned by the more 
modem authorities. A gift on condition that the donee 
marry according to the ritual and ceremony of a certain 
church is good, and so is a provision that the beneficiary 
shall not marry within a certain time without the consent 
of some person named in the will. Annuities or other pro- 
visions for the support of one dependent upon the testator 
** while she remains unmarried'* are now held valid, though 
formerly it was urged that such provisions were void as 
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tending to restrain marriage. In making gifts on condition, 
the testator should provide for a gift over, upon condition 
broken, as otherwise the restraining words may be con- 
strued as inoperative, while if the fund goes to another 
upon breach of the condition there is little trouble in mak- 
ing the restraint effective. 

§ 39. Religious Belief. The better rule seems to be that 
devises and legacies which by the terms of the will are void, 
if the legatee or devisee either is, or is not, a member of a 
particular church or professes a certain religious belief, are 
invalid, even though condition is broken. Other jurisdic- 
tions have held a different or opposite rule, but have usually 
so strictly construed the limitation as to practically 
nullify it. 

§ 40. Change of Name, Etc. Gifts by will to a donee on 
condition that he either assume a new name or abandon 
his true name have been uniformly held good. Any rea- 
sonable provision as to the residence of a devisee is a good 
condition and so is a requirement that the legatee relin- 
quish certain property or other rights. But where it was 
evident from a will that the provision as to the residence of 
the legatee was intended to force a separation of a wife 
from her husband, the condition was held void. 

A condition frequently inserted in wills is one providing 
that any legatee or devisee contesting or attempting to con- 
test the will shall thereby forfeit all right to any portion 
of the estate. Such provision has been held void in some 
jurisdictions, the court in one case saying that: 

**It is against the fundamental principles of justice to 
inhibit a party from ascertaining his rights by appeal to 
the tribunals established by the State to settle and deter- 
mine conflicting claims. If there be such a thing as public 
policy, it must embrace the right of a citizen to have his 
claims determined by law.*' 

With equal force it has been held in other jurisdictions 
that such provisions do not transcend public policy and are 
enforcible. If there is a gift over on condition broken in 
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such cases the weight of authority is that the condition is 
efifective. 

GIFTS 

A subject which is neither directly related to wills nor 
included in the ordinary process of administration, is, never- 
theless, so intimately connected with the disposition of 
estates of deceased persons that it seems proper to con- 
sider the law relative thereto. This is the subject of gifts, 
of which there are two varieties: gifts inter vivos and 
gifts causa mortis. The former subdivision is ordinarily 
much less intimately connected with the estate of deceased 
persons than the latter, but since the rights of creditors of 
the deceased are often antagonistic to those of the donee 
inter vivos, it will be necessary to briefly consider the sub- 
ject here. 

§ 41. Inter Vivos. A gift inter vivos (among the liv- 
ing) is a voluntary executed transfer intended as a gift, of 
a present interest in personal property, accompanied by 
delivery and acceptance. It is sometimes described as **a 
contract, which takes place by the mutual consent of the 
giver, who divests himself of the thing given in order to 
transmit the title of it to the donee gratuitously, and the 
donee, who accepts and acquires the legal title to it.*' The 
purpose of the donor must be clearly established and the 
gift must be complete, without power of revocation, by 
actual or constructive delivery to the donee of the subject 
of the gift. Any person of legal age and sound mind may 
ordinarily make a gift, and any person who would be bene- 
fited by acceptance of the subject thereof is capable of 
becoming the donee. Assuming capacity in both parties to 
the transaction, the most important incident of a gift is 
delivery of the subject thereof. If the donor retains any 
dominion over the property, the gift is incomplete and the 
title to the thing given never vests in the donee. This 
delivery must be such as the nature and character of the 
thing given will permit, but in any event the donor must 
retain no power over the property. Where the property at 
the time of the giving is in possession of the donee, it is not 
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generally held to be necessary that the subject of the gift 
should be re-delivered to the donor in order that he may 
make actual manual delivery to the donee, and in some juris- 
dictions it has been held that where the evidence of the gift 
is in writing, signed by the donor, no manual delivery of the 
property is necessary. It is well settled, however, that 
delivery of the subject of the gift to a third party for the 
benefit of the donee is perfectly good if such third party be 
either actually or constructively the agent of the donee and 
it be perfectly plain that the donor has no right of recall. It 
is often difficult to determine whether such third party is in 
fact the agent of the donor or the donee, but in general it 
may be said that if such third party has no duty to perform 
in the premises except to deliver the subject of the gift to 
the donee, he is the donee's agent ; but where the third party 
is to hold the property given until the performance of some 
act by the donor before delivery to the donee, or where 
some interest in such property is reserved to the donor, the 
courts will generally construe the relation of the third party 
to the donor as that of agent. 

Constructive Delivery. It seems to be thoroughly well 
settled by the later cases that a constructive delivery may 
be substituted for an actual manual delivery where the cir- 
cumstances seem to warrant it. It has been held that if 
the article given be too bulky to admit of a manual deliv- 
ery, but there is a surrender of the property under control 
by the donor to the donee with a clear expression of inten- 
tion of the donor to give, and the donee accepts the gift and 
assumes control of the property, it is sufficient. So the 
contents of a safety deposit vault box has been held to be 
sufficiently delivered where the donor clearly stated the 
terms of the gift and delivered the key thereof to the donee ; 
but where the donor himself retains the key to the same 
safety deposit box, it has been held that the gift is incom- 
plete, since the dominion of the donor over the subject mat- 
ter of the gift was not destroyed. Where a donor deposits 
money in a bank in the name of the donee and afterwards 
delivers to the donee the bank book evidencing such deposit. 



253 

Digitized by VjOOQIC 



66 WILLS AND ADMINISTRATION OF ESTATES 

the gift is complete, but the mere deposit of the money in 
the bank in the name of the donee, without giving to the 
donee the bank book, or other evidence of such deposit, will 
not constitute a gift. 

§42. Causa Mortis. Blackstone defines a gift caiisa 
mortis as 

**A gift made by a person in sickness, who, apprehending 
his dissolution near, delivers or causes to be delivered to 
another the possession of any personal goods to keep as 
his own in case of the donor's decease/* 

The whole subject of gifts caiisa mortis is one of the most 
ancient known to the law, and was made a part of the com- 
mon law by borrowing it from the civil lawyers. The stu- 
dent will notice that the only differences between these and 
other gifts are : first, a donation caiLsa mortis must be made 
in contemplation of death, and the title of the donee becomes 
complete only in case the donor dies from the disease from 
which he is then suffering, while the gift inter vivos is com- 
pleted at once by delivery to the donee, and the donor 
retains no right whatever therein; second, at common law a 
man might by a gift causa mortis, and only in that manner, 
legally convey property directly to his wife. A gift causa 
mortis has often been said to greatly resemble a legacy inas- 
much as it is incomplete, revocable at the option of the 
giver during life, and hence ambulatory, and is given only 
in contemplation of speedy death. It differs from a legacy 
in this, that the subject of a legacy remains with a testator 
until his death, whereas the subject of a gift causa mortis 
must be in the possession of the donee during the lifetime 
of the donor and so remain until his death. 

Incidents of Gifts Causa Mortis. It must be intended to 
be a gift. It has been held that if the donor failed to make 
a will by reason of omitting some of the necessary statu- 
tory formalities the testator's intent, as shown by the incom- 
plete will, cannot be carried out by declaring a gift causa 
mortis. To make it such the donor must have intended such 
gift when the instrument was written. The gift must be 
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voltmtary. If the donor was coerced the donation is void, 
and if he received a consideration for the property given, 
it is not a gift, but a sale. The transfer must be executed. 
No matter how fully the donor may have intended to make 
a gift, nor how explicitly he stated such intention, if there 
was no delivery within the meaning of the law there will be 
no gift. **To make a complete gift there must not only be 
a clear intention, but the intention must be executed and 
carried into effect. '* The interest given must be an immedi- 
ate one. A gift which is to take effect in the future cannot 
be sustained. The fact that the title of the donee in a gift 
causa mortis does not become absolute until the death of the 
donor in no sense makes such a gift one to take effect in 
the future. Upon the death of the donor, the title of the 
donee, which dates from the time of the gift and not from 
the time of the death, becomes absolute. 

Confined to Personal Property. While there seems to be 
no good reason why a gift causa mortis of real estate may 
not be made, presuming, of course, that such gift were 
made in accordance with the statutory requirements for 
conveying real estate, yet it is too well settled to be dis- 
turbed at this time that only personal property can thus 
be given. Although the doctrine of gifts in expectation of 
death has often been the cause of fraud attempted and, no 
doubt, often perpetrated, by reason of the fact that as a 
rule all evidence relating to it rests in parol, yet the doc- 
trine is well settled, and seems to be in accord with the 
requirements of our society. 

Amount of Gift. The ancient law seemed to regard the 
doctrine as applicable only to gifts of comparatively small 
value, and a few American cases have attempted to place a 
limit upon the amount of property which could thus be 
legally transferred, but the later cases have recognized very 
clearly the impossibility of fixing any definite limit, and 
hence the modem doctrine seems to be that anything, no 
matter how valuable, which is personal property, may be 
the subject of a gift coMsa mortis. 

Reason for Delivery. The only safeguard, other than 
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that which attaches to prosecution for perjury, which the 
law throws about gifts causa mortis, is the absolute require- 
ment of a delivery, either actual or symbolical, of the sub- 
ject of the gift to the donee. If the delivery were to be 
omitted the law would in effect sanction a nuncupative will 
without witnesses, which would open wide the doors to 
fraud. Under the law as it now is, probably more than one- 
half of all gifts alleged to be made in contemplation of death 
are not sustainable by reason of insuflScient delivery. 
Again and again the courts are called upon to nullify what, 
according to the evidence, is the intention of a person about 
to die, because such intent was not effectuated and con- 
clusively proven by delivery of the article sought to be 
given. 

Methods of Delivery. All that has been heretofore said 
about delivery in the matter of gifts inter vivos will apply 
with equal force to this class of gifts, but there are some spe- 
cial instances found in the books where other than actual 
delivery has been held suflBcient. It may be said in passing 
that on this subject it is quite impossible to harmonize all 
the decisions, but those given hereafter are typical and seem 
to be in accord with the weight of authority. It has been 
held that a herd of cattle was sufficiently delivered from 
husband to wife by the delivery of a written assignment of 
them. In one case the delivery of a key to a trunk, then in 
the presence of both parties, was held to be a sufficient 
delivery of both the trunk and its contents, but decisions 
contrary in principle to this may be found. Choses in 
action, such as unindorsed promissory notes, savings bank 
pass books, certificates of deposit and other evidences of 
indebtedness, have been held to be duly delivered by the 
manual delivery of the evidence of their existence, but 
commercial pass books showing deposit in the bank, or the 
donor's promissory note payable to the donee, do not pass 
by manual delivery. In the latter case, since a promissory 
note is only a promise to give, a donation thereof causa 
mortis would amount only to a gift of a promise to give. 

In Contemplation of Death. If a gift otherwise good be 
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made, not in contemplation of death, the title will not vest 
in the donee and the gift will fail. It often becomes diffi- 
cult to determine whether or not the donor was in fact in 
peril of death at the time of the making of the gift. It has 
been repeatedly held that the peril of ultimate death which 
applies to all individuals, will not sustain a gift causa 
mortis where the donor was, at the time of the giving, in 
health, but no time limit can be applied to such gifts. Many- 
have been sustained where the gift was made months, and 
even years, before the death of the donor, but in such cases 
it has been shown that the donor was suffering from a fatal 
disease which might result in death at almost any moment. 
Such gifts have also been sustained where the donor was 
apparently in perfect health, but was about to undergo a 
surgical operation of a dangerous character ; and in Illinois 
a gift by a person who was about to enlist in the army for 
active service during the rebellion was held good. **But 
the donor must be in a condition to fear approaching death 
from proximate and impending causes, or from illness pre- 
ceding expected dissolution. '* 

How Title of Donee May be Divested. The donee may 
lose the benefit of the gift causa mortis in any one of five 
ways: 

(1) The donor may not legally have been in peril of death. 

(2) The donor may recover from actual peril. 

(3) The donor may survive the donee. 

(4) The donor may revoke the gift. 

(5) The donor may not leave sufficient property to pay his 
creditors. 

The first cause of divesting the donee of title has been 
heretofore discussed. No act of the donor is necessary to 
revoke the gift if he, in fact, recovers from the illness from 
which he was suffering. It was the rule of the civil law that 
if the donor survived the donee the gift was void; there 
seem to be no late cases involving this principle. When- 
ever the administrator can show that the just claims against 
the estate of his deceased are more than the assets, exclu- 
eive of gifts causa mortis, he may recover from the donee 
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the property so given, or enough thereof to make up the 
deficiency and pay the debts. But the donee may always 
avoid this contingency by advancing to the administrator 
enough money to satisfy the creditors, in which case he 
may keep the subject of the gift. A surviving husband or 
wife cannot be deprived of his or her just share of the 
estate by gifts causa mortis. For this purpose a widow's 
share in her husband's estate would be treated as a debt due 
her and the gift will be subjected to her rights. Of course 
if there is enough property, not so specifically disposed of, 
to satisfy the statutory rights of the widow, the gift coMsa 
mortis will not be disturbed. 
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CHAPTER n 

ADMINISTRATION OF ESTATES 

§ 43. Probate Jurisdiction. A further consideration of 
the special courts having probate jurisdiction seems neces- 
sary before beginning any study of the methods and prac- 
tice of those courts passing upon the subject of the adminis- 
tration of estates. As has been heretofore said, nearly all 
the American law on this subject is derived originally from 
the ecclesiastical and chancery courts of England, but at a 
very early date in the history of the United States, special 
courts, with special and limited powers, were created for 
the probate of wills and the administration of estates. 
Woemer says, and logically, in his work on the American 
Law of Administration : 

**The jurisdiction of probate courts should extend to all 
matters necessarily involved in the disposition of estates 
of deceased persons from the time of the owner's death 
until the property has been placed in the possession of 
those to whom it devolves. We have seen that the Eng- 
lish testamentary courts never possessed more than a com- 
paratively small portion of this power, and it is equally 
true that in no one of the American States is the whole of 
it vested in probate courts. '* 

It is a noticeable fact, however, that while no one State 
gives to its probate court this ideal and complete jurisdic- 
tion, every element of such complete power is to be found 
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given to probate courts somewhere. In one State, one power 
will be lacking, and in another, another power will not be 
given, so that litigants are driven to some other court than 
the probate court for some forms of relief to which they 
are entitled. The tendency of modem times is to correct 
this plain omission and to clothe probate courts with com- 
plete jurisdiction over the estates confided to their care. In 
some States probate jurisdiction has been given to courts 
of ordinary and general powers, so that the same court 
which grants letters of administration may give almost any 
relief to which the parties are entitled. But even in these 
courts the line seems to be sharply drawn between probate 
and chancery, and common law, so that although complete 
relief may be obtained in a single court, it must be by sepa- 
rate and distinct actions. In all cases probate courts, 
whether called orphan's courts, surrogate's courts, or by 
any other name, are given jurisdiction to probate, that is, 
prove, the wills of deceased persons, and in case of intestate 
estates, to grant letters of administration. 

§ 44. Duty of Executor before Proof of Will. Both at 
common law and under the statutes of nearly all the States 
one who knows that he is named as executor in a will, par- 
ticularly if he is in possession of that document, has the 
right, and, in fact, assumes the duties of gathering together 
and preserving the personal effects of his deceased testator 
until formal probate of the will. This is about the only 
power that he has been held to possess in modem times, 
since the speedy probate of a will renders any other quite 
unnecessary. 

§45. Letters Testamentary. Since the executor of a 
will is the nominee or appointee of the testator himself, the 
courts will always ratify and confirm such appointment by 
granting letters testamentary to such executor, unless he 
be disqualified. In some States no one but a resident of the 
State can be appointed either executor or administrator, 
while in most States any resident of the United States may 
be appointed. Those States refusing to appoint non-resi- 
dents do so upon the ground that such non-resident execu- 
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tor would be beyond the reach of the process of the court 
appointing him, but this objection is more fanciful than 
real. It often happens in States so holding that persons who 
are at the time of the death of the testator non-residents 
of the State of his domicil are nominated as executors in 
the will. They of course cannot serve and an administra- 
tor with the will annexed must be appointed, unless more 
than one executor is named and such other executor is a 
resident of the State. In this case the resident will be per- 
mitted to qualify and proceed alone to administer the 
estate. Nearly all States have a statutory provision pre- 
scribing qualifications for executors and administrators. 
In some of them the court is given discretion in appointing 
them, having regard to fitness, interest in the subject mat- 
ter, and other things which would seem to affect the pro- 
priety of the appointment. But in most States the statutes 
are rigid in this matter and prescribe specific disqualifica- 
tions, the most common of which are infancy, insanity, and 
conviction of an infamous crime. Unless the person 
appointed by the testator is excluded by statute, he must be, 
ordinarily, commissioned by the court. Since a testator 
may nominate several as his executors, and some or all of 
them may qualify, so he may prescribe in his will a succes- 
sion of executors, so that if the one first nominated be dis- 
qualified, resign, or die, the one next in order will be com- 
missioned by the court as directed by the will. At common 
law a married woman could not be the executor of a will 
without the consent of her husband, but with the removal 
of the reason for this rule by statutes in nearly all Ameri- 
can states, the rule itself has generally ceased to exist. 

§ 46. Proof of Will. Since a will becomes valid and of 
legal force only upon its being proven and admitted to rec- 
ord in a court of competent jurisdiction, it follows that an 
exceedingly important part of the administration of a 
testate estate is the production of the necessary evidence 
in court for that purpose. Whether the probate court have 
or have not jurisdiction over real estate specifically, the 
title to the real estate, if the deceased possessed any at the 
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time of his death, will depend upon the probate of a will. 
Nearly every State requires that the custodian of a last will 
and testament shall, within a certain time fixed by statute 
after the death of the testator, file the will with some offi- 
cial named in the statute. In some cases this official is the 
judge himself; in others it is the clerk or registrar of the 
court over which such judge presides. The statutes of the 
several States differ widely as to the requirements for tak- 
ing and preserving the evidence of witnesses to a will. 
There are, in fact, two distinct methods of proving the will 
of a deceased testator. A will may be proven either in com- 
mon or solemn form. 

Probate in Common Form. The probate of a will in 
common form, since it is without notice to any one, is 
necessarily ex parte. No one is notified of the proceeding, 
as a matter of law, and the executor, with the subscribing 
witnesses, comes into court with the will, files it, and 
immediately proceeds to take such evidence of the sub- 
scribing witnesses as will make a prima facie case for the 
admission of the will to probate. The one virtue which this 
method possesses is that of expedition, for letters may be 
granted and the executor clothed with full power, at least 
prima facie, within a few minutes after filing the will. But 
such proof is always open to attack on the fundamental 
principle of the law that no one is bound by any court pro- 
cedure unless he has had his day in court. This method 
of proof originated in the ecclesiastical courts of England, 
and while upon it was based the authority of the executor 
to act, it was never regarded by the English courts as suffi- 
ciently authenticating the will to allow it to be admitted in 
evidence in other proceedings. In fact, under the English 
practice, if a will so proven were offered in evidence as 
tending to show title to real estate, the subscribing wit 
nesses must be called and the will reproven before it could 
be admitted in evidence. In making proof of a will in com- 
mon form the practice varies in different courts as to detail, 
but in the main, all of them require that the subscribing 
witnesses, either by affidavits sworn to before some officer^ 
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or by testimony in open court, shall give evidence showing 
that the will was, on the day of its date, subscribed by the 
testator in their presence and that they, at his request and 
in his presence and in the presence of each other, subscribed 
their names as witnesses thereto. 

In most jurisdictions the subscribing witnesses must also 
be able to state that the deceased was at the time he sub- 
scribed the will, as they believed, of sound and disposing 
mind and memory, and that no fraud, duress, or undue influ- 
ence was practiced upon the testator to cause him to sign 
his will. Such proof is usually preceded in the American 
practice by the filing of a petition, in which the petitioner, 
usually the executor, sets out the date of death of the testa- 
tor, the place of his residence, the names of the heirs at 
law and the widow, if there be one, the value of the personal 
property and the names of the legatees and devisees. 

Probate in Solemn Form. In England the law permits 
the person presenting a will for probate to prove the same 
either in common or in solemn form, and if the former 
method be first used, there may be at a later date a presen- 
tation of the will for further proof in the latter form. Proof 
in solenm form in America differs from the common form 
mainly in this, that there must be notice to all parties in 
interest before the subscribing witnesses are heard, and any 
party in interest may come into court on the day of the 
hearing and examine or cross-examine the subscribing 
witnesses. 

The characteristic of the American solemn form of proof 
is notice to everybody interested, but widely diversified 
laws are in force in the different jurisdictions which pro- 
vide the method and manner of giving such notice. In Illi- 
nois, which may be taken as a typical State, upon the filing 
of a petition for the proof of a will, which petition sets 
forth the same facts and circumstances as those heretofore 
stated to be necessary in a petition for proof in conmaon 
form, a day is set for the hearing upon the application for 
probate of the will, which day is not less than three weeks 
after the date of filing the petition, and may be further 
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removed from such date where the parties in interest, or 
some of them, reside out of the United States. The law 
provides that within five days after filing the petition — 
which petition must show the postoflfice address, if known, 
of every heir at law, legatee and devisee — the clerk of the 
court must mail to each of said parties in interest a copy of 
the petition, which shall also contain a statement of the 
time set for the hearing. When that day arrives, if the 
subscribing witnesses are present they are sworn in open 
court and their testimony taken, either stenographically or 
in the form of aflfidavits. As before stated, any party in 
interest may examine the witnesses, but on such hearing in 
probate only the subscribing witnesses may be examined, 
except upon the issue of fraud or misconduct at the time 
of the execution of the will. If the court finds the evidence 
suflScient, as hereinbefore explained, the will is admitted to 
probate and the clerk of the court is directed to issue let- 
ters testamentary to the executor named in the will. If no 
executor be named, or if the one named refuse or neglect to 
act, then letters of administration with the will annexed 
are granted to some person entitled to such letters in the 
same manner as if the estate were intestate. 

In order that notice may be given to all persons entitled 
to receive the same, it is usual in Illinois to have what is 
known as a "proof of heirship" made and entered of record 
before the sending out of the notices to the heirs of the date 
of probate of the will. The making of such proof of heirship 
will be hereafter explained under the head of Descent. 

Before letters testamentary can be granted under the 
statutes of Illinois the executor must enter into a bond with 
at least two sufficient sureties in a penal sum double the 
value of the personal property, as shown by the petition. 
An exception to this rule arises when the testator has pro- 
vided in his will that his executor shall not be required to 
give bond with security, and it further appears from the 
petition that the testator died leaving "visible assets more 
than sufficient to pay all his debts *'. In most States the 
number of subscribing witnesses to a will is fixed by law 
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and although more witnesses may sign the will than this 
legal number, the will is suflSciently proved, even in solemn 
form, if the requisite number fixed by statute testify to the 
necessary evidentiary facts. 

When Testimony of Subscribing Witness Can Not Be 
Obtained. It not infrequently happens where a will is 
attested by two witnesses only, that one of the witnesses 
has died, cannot be found, is insane or otherwise incapaci- 
tated. Most States regulate this subject by statute, but the 
substantially universal rule is that where a subscribing 
witness has either died or disappeared, so that he cannot 
be found, proof may be taken of his handwriting, and if it 
appears that such deceased or inaccessible witness was com- 
petent as a witness at the time he signed the will, such 
proof of his handwriting will be sufficient as to him. If 
both witnesses are dead, it will be necessary to prove the 
handwriting of both of them by competent testimony ; that 
they were credible or competent witnesses, as hereinbefore 
explained, and that the signature of the testator is genuine. 

Where Subscribing Witnesses Have Forgotten, etc. Since 
the testimony of both subscribing witnesses to all the neces- 
sary facts to admit the will to probate must be had, if one 
witness has forgotten those facts, or, knowing them, wil- 
fully or corruptly refuses to testify to the truth, the will 
would fail wholly, if it were not that in some manner every 
jurisdiction has provided by law for this contingency. In 
some States the probate courts are not permitted to hear 
testimony other than that of the subscribing witnesses, in 
which case an appeal must be taken to some higher court, 
where the proceeding will be heard again, as if it had not 
been heard at aU in the probate court, and the evidence of 
anybody, on such trial, will be accepted, who knows the 
facts. In other States the courts of probate are permitted, 
as they ought to be everywhere, to hear the evidence of 
others besides the subscribing witnesses and to render judg- 
ment accordingly. Testimony of a witness who invalidates 
a will which he has himself subscribed is always open to 
grave suspicion, since he has practically guaranteed the 
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existence of all the necessary facts to admit the will to pro- 
bate by signing it as a witness. It is hardly conceivable 
that one who at the time of signing the will believed the tes- 
tator to be of unsomid mind would have signed at all, and 
this is especially true where he has signed an attestation 
clause, in which he has particularly stated that he believes 
the testator to be of sound mind and memory. 

Interested Witnesses. The competency of witnesses to a 
^vill is a matter of statutory regulation in each State, but the 
general rule is, of course, that an interested witness is 
disqualified, and, except where his disabilities are removed 
by statute, any legatee or devisee, is disqualified as an at- 
testing witness to a will. At common law the wives or hus- 
bands of such legatees and devisees were also disqualified. 
In most States there is a statutory regulation, as has here- 
tofore been noticed, permitting, and in fact requiring, if 
necessary, legatees and devisees who have signed wills as 
witnesses to testify, but has provided that such witnesses 
shall take nothing under the will, unless they are also heirs 
at law, in which case they will take a share equal to that 
which they would have inherited had the deceased died 
intestate. This statute has in most cases failed to make 
any provision changing the common law in reference to 
the testimony of wives or husbands of legatees and in many 
jurisdictions while the legatee or devisee is competent the 
wife or husband is wholly incompetent. It follows, of 
course, that if there be but two witnesses and one of them 
is the wife or husband of a legatee the will cannot be pro- 
bated and the estate becomes intestate, whereas, if the 
legatee or devisee had himself signed, the will might be 
probated under the conditions above explained. 

Sanity of Testator. It is generally held that the burden 
of proof is upon the proponent of a will for probate to 
prove the sanity of the testator. Some jurisdictions hold 
that the general presumption of sanity which attaches to 
every individual is sufficient to make a prima facie case, 
while others hold that there must be some affirmative proof 
as to sanity. This is regulated, like nearly everything else 



266 

Digitized by VjOOQIC 



WILLS AND ADMINISTEATION OF ESTATES 69 

relating to the method of proving a will, by the statute of 
the jurisdiction in which it is offered for probate. The 
usual provision, however, is that the subscribing witnesses 
must be able to state that at the time they subscribed the 
will they believed the testator to be of sound and disposing 
mind and memory, or words to this effect. In many juris- 
dictions, including Illinois and Colorado, the testimony of 
the subscribing witnesses in the matter of the sanity of the 
testator may not be contradicted at probate, but must be 
overcome, if at all, either on appeal or in a separate pro- 
ceeding provided by statute, analogous to a bill in chancery, 
to contest the validity of the will. 

The general rule as to evidence of mental condition is 
that all persons, whether experts in mental diseases or not, 
are permitted to give opinion evidence as to the sanity or 
insanity of a person, the only difference which the law 
recognizes between the expert and non-expert being that 
the latter must always, if required, give the facts upon 
which he founds his opinion. In some jurisdictions the non- 
expert is required to give all the facts and circumstances 
relating to his familiarity with and observation of the per- 
son under consideration before he is permitted to state his 
opinion as to his sanity. This rule, however, in very few 
instances, is applied to subscribing witnesses on the probate 
of a will. They are almost universally permitted to give 
their opinion without stating any facts as a basis therefor. 
Upon a contest arising, the subscribing witnesses and others 
may be examined as to all the facts and circumstances 
going to make up their several opportunities for judging 
of the mental capacity of the testator, but the will in the 
first instance will be admitted to probate upon the unsup- 
ported opinion evidence as to sanity of the attesting wit- 
nesses. 

§ 47. Lost Wills. From the fact that no will is found 
after death of a decedent the presumption of law arises 
that any will which he had previously made has been de- 
stroyed with intent to revoke the same. This presumption, 
however, is always rebuttable, and if it can be shown that 



267 

Digitized by VjOOQIC 



70 WILLS AND ADMINISTRATION OF ESTATES 

the last will and testament of a deceased person was de- 
stroyed after his death, or that it was destroyed during 
his lifetime without the intent to revoke the same by the 
testator, the will may still be probated. Secondary evi- 
dence of its contents may be introduced, and if it can be 
found from the evidence that the deceased died testate, 
and the contents of the will can be shown, either from copies 
thereof or by parol evidence, letters testamentary will be 
issued and the will probated, although the document itself 
cannot be found. The proof of the attestation and execu- 
tion of a lost will is precisely the same as the ptoof neces- 
sary upon the probate of a will which is presented in court. 
Courts have gone to great lengths in admitting evidence 
upon the proof of the contents of a lost will. The leading 
case on this subject, Sugden v. Lord St. Leonards (L.R. 1, 
Pr. D. 154), holds that the contents of a lost will may not 
only be proven by secondary evidence, but that such an in- 
strument may be established by the evidence of an inter- 
ested witness, even though he be the only one who testifies 
to the facts, if his veracity and credibility be not impeached. 
This case has been followed in most of its holdings in the 
majority of American jurisdictions. 

§ 48. Foreign Wills. It is, of course, the law, as has 
heretofore been stated, that the title to real estate is de- 
termined according to the law of the place where the real 
estate is situated. This is called the lex loci rei sitte. 
Personal property, however, follows the domicil of the 
owner and is governed by the law of such domicil. This is 
known as the lex domicilii. Since it often happens that a 
man dies testate domiciled in one jurisdiction and leaves 
both real and personal property in another jurisdiction, 
the proof of his will in such latter jurisdiction becomes 
very important. Nearly all States of the American Union, 
with some notable exceptions, have provided by statute for 
the recording of foreign wills duly proved and admitted to 
probate in the domiciliary jurisdiction. Such copies, prop- 
erly certified, or exemplified, are usually required to be 
filed in the oflSce of the clerk or registrar of the probate 
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court — ^if there be such an oflficer, and if not, usually with 
the probate judge. The form and contents of the certifi- 
cate necessary to permit this is almost universally regu- 
lated by statute, to which there must be strict conformity. 
These statutes usually provide that upon such filing letters 
testamentary, or of administration with the will annexed, 
may issue, with the same force and effect as if the will had 
been duly proven and admitted to record in that jurisdic- 
tion. Such letters are necessarily ancillary in their nature, 
and the incidents connected with probate of this character 
will be explained more fully under the head of Ancillary 
Administration. 

The rule in England and generally elsewhere, where not 
abrogated by statutory provision, is that before any action 
for the collection of money due to a deceased person can 
be maintained letters testamentary or of administration 
must be taken out in the jurisdiction in which the suit or 
action is to be brought, but in nearly all the American 
States there are provisions permitting foreign adminis- 
trators, under certain conditions, to bring suits and other 
actions against parties who reside within such jurisdiction. 

The general rule, of course, is that no letters of any kind 
can be granted upon the estate of a deceased person unless 
such deceased person was the owner of real or personal 
property situated within such jurisdiction at the time of 
his death, but for the purpose of granting such letters the 
law has always been, except in a very few jurisdictions, 
that a debt due from a resident of the jurisdiction in which 
application is made, is property in that jurisdiction belong- 
ing to the deceased. 

§ 49. Administration Ad Interim, or to Collect. Where 
the probate of a will is too long delayed and it appears that 
loss will ensue by reason of the perishable nature of the 
personal assets of the deceased, or for any other good 
reason, a temporary oflScer may be appointed by the court 
of probate whose duty is similar to that of an executor 
before proof of will, but to whom letters are granted by 
the court and whose authority, therefore, is more easily 
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exercised. Such oflScer has the right to collect, not only 
the physical assets of the deceased, but also to recover at 
law on any obligations due the deceased. He may not pay 
any debts of the deceased, or sell or otherwise dispose of 
any of the property, except under order of court and for 
some reason which makes such sale a necessity. 

§ 50. Letters of Administration. Before proceeding fur- 
ther in the orderly disposition of the several steps neces- 
sary for the probate of a will and the administration of the 
estate of the decedent, it will be necessary to consider the 
first step in the administration of an intestate estate, since 
after the grant of letters, either in a testate or an intestate 
estate, the proceedings may be described as applicable to 
each. As has been indicated in preceding paragraphs, 
upon the failure of an executor to qualify, letters of ad- 
ministration cum testamento annexo (with the will an- 
nexed), that is, with the will annexed to guide him in the 
performance of his duties, may be granted. Before letters 
can properly be issued it must appear in proof that the 
decedent died domiciled within the jurisdiction, leaving 
property, or that he died outside the jurisdiction, but leav- 
ing property within it. The right to administer is gov- 
erned almost entirely by statutes in the several jurisdic- 
tions, but there is a certain similarity of provision which 
may be generalized as follows : 

Within a certain time, usually sixty or ninety days, after 
the death of the intestate, certain persons who are next of 
kin to the deceased have a preference in such appointment. 
The surviving spouse is nearly always given preference 
over every one, and if there be none, then the children of 
deceased — if any there are — and if there be neither surviv- 
ing spouse nor children, then to the next of kin, according to 
the statute of descent of the jurisdiction. In case the per- 
sons entitled to the preference do not exercise the right thus 
given them within the statutory time, letters are ordinarily 
granted either to a public administrator, a creditor of the 
deceased, or to any one selected by the court. In nearly 
every jurisdiction the persons entitled to a preference have 
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the right to nominate some one to be appointed in their 
stead, and upon such nomination the court will ordinarily 
act favorably. 

These rules have been deduced from the general principle 
that administration follows the right of inheritance and 
that he who has the primary inheritance has the first right 
to administer; but this is not universal, and in most States 
there will be found to be some few exceptions. In pur- 
suance of this general policy, letters of administration to a 
creditor are issued in many jurisdictions on failure of any 
one having preference, because such creditor is presumed 
to have an interest in the estate. Letters to creditors are 
in many jurisdictions falling into disuse, inasmuch as the 
personal interest of the creditor is likely to be adverse, not 
only to the widow and next of kin, but to all other creditors, 
if the estate be insolvent. If the next of kin and creditors 
fail to apply, in most jurisdictions there is an official known 
as a public administrator to whom letters of administration 
are granted, and he files no bond other than his oflBcial bond 
as such. In some jurisdictions the public administrator 
takes precedence of the creditor. When letters are granted 
to him he becomes an administrator with all the incidents 
and responsibilities attaching to any administrator. 

The disqualifications of an administrator are ordinarily 
the same as those of an executor, although in most jurisdic- 
tions a wider discretion is granted to the court in determin- 
ing who shall administer an intestate estate than is exer- 
cised in testate estates. It often happens that there are sev- 
eral persons equally entitled to a preference and all ap- 
plying for letters of administration. This occurs where 
there is no widow and several children apply. The law 
does not require that all of a class shall unite, nor even 
that where one of the class applies all shall be notified, but 
if more than one equally entitled does apply, the court may 
exercise its discretion in determining to which one the 
letters shall be granted, and if there be no reason to prefer 
one to the other, the one first applying will ordinarily be 
appointed. The right to administer is one which may be 
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renounced and upon the filing of such renunciation in a 
court of probate the right of appointment will descend to 
the next in order in the statutory classification. 

§ 61. Administrators de Bonis Non. If an administrator 
die, become disqualified, or be removed by the court for 
cause, another oflficer whose duty it is to perform the duties 
of an administrator concerning goods not administered By 
his predecessor, is appointed. Such an oflficer is appointed 
either in a testate or intestate estate. If he succeed an 
executor, his full legal title is administrator de bonis non 
cum testamento annexo (of the goods not yet administered 
upon, with the will annexed). If he succeed another ad- 
ministrator of an intestate estate, his title is administrator 
de bonis non. The duty of such an oflScer is to complete the 
administration. Before he can be appointed it must appear 
that there is something remaining to be done in the ad- 
ministration of the estate and that his predecessor in office 
has legally ceased to exist. Where there are several 
executors or administrators and one of them dies, or is 
removed, it is usual for the remaining officer to continue and 
complete the administration of the estate; but this is not 
always so, and administrators de bonis non may be ap- 
pointed by the court to assist the officer remaining in com- 
mission in the discharge of his duties in closing the estate. 

§62. Bonds of Executors and Administrators. Since 
in nearly every American State the duties of an executor 
and an administrator are precisely the same, except in 
so far as the powers and duties of the former are extended 
or restricted by the terms of the will, the student may con- 
sider the law as hereafter stated to be applicable to both 
testate and intestate estates, unless a distinction be pointed 
out. The English statute requiring bonds for the faithful 
performance of the duties of administrators has been incor- 
porated into the law of nearly all American States, but in 
England since an executor derives his power from the tes- 
tator and not from the court, executors are not required 
to give bond — a distinction not observed in most of the 
American States. 
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The tendency of modem administrative law is strongly 
in favor of a bonded administrative law oflficer, and the rule 
now is that all administrators and all executors, unless 
testators have waived the giving of bond, must give bond 
in the probate court with sufficient surety to insure the 
proper and faithful performance of their duties. The amount 
of the bond is differently prescribed in different jurisdic- 
tions. In some the rule is double the value of the estate, in- 
cluding both realty and personalty ; in others only double the 
value of the personalty is required. The reason for this last 
holding is that executors and administrators, as such, have 
no power to dispose of the real estate, and hence cannot 
squander it, while the title to the personal estate vests in 
them and a conveyance by them of the personalty, even 
without order of court will vest a good title thereto in the 
grantee. Of course a testator, as has been shown, may 
give his executor power to convey his real estate, but even 
in that case if he do not waive the giving of bond by the 
executor, the statutes of most States require, before the 
executor can convey realty, that he must execute a special 
bond covering the value of the realty about to be sold. But 
even in cases where the executor is excused from giving 
bond by the terms of the will, statutory powers are ordi- 
narily granted in every jurisdiction to the probate court 
to require a bond if it appear that the executor has squan- 
dered or misapplied any of the funds committed to him, 
or is about to do so. Any person who has an interest in 
the estate may at any time petition the court for an order 
requiring the executor to give bond with surety, and in 
such petition may inform the court as to the reason why 
such order should be entered. Citation to the executor will 
follow, the matter will be summarily heard by the court 
and an order will be entered in accordance with the proof. 

Under like conditions an administrator may be required 
to give a new bond, or additional bond, for the protection 
of the estate. When a new bond is given it is necessary 
that there be an accounting by the administrator so that 
it shall appear of record what the condition of the estate is 
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at the time of the approval of the new bond. It will thereby 
be possible to determine the liability of the sureties on the 
respective bonds. In such cases several bonds for the full 
penalty may, in most jurisdictions, be accepted, and each 
executor or administrator become liable for the amount of 
the estate which he actually handles. It is necessary that 
each should be bonded to the full amount of the estate, 
because any one may collect all of the assets. 

§ 53. Oath of Office. Executors and administrators are 
generally required to take upon themselves an oath of 
oflBce, prescribed by statute, before entering upon their 
duties. The grant of letters, the approval of the bond, and 
the subscribing of the oath are usually contemporaneous, 
but the administrator or executor is not fully qualified for 
the performance of his duties until he has taken the oath. 
A refusal to take the oath, even after filing bond, is tanta- 
mount to a refusal to qualify, and the letters, though 
granted, will be revoked. 

§ 54. Revocation of Letters. Where letters of adminis- 
tration or testamentary have been granted by a court of 
probate having jurisdiction as prescribed by statute, they 
are not subject to collateral attack, but must be received, 
acted upon and given full faith and credit in all proceed- 
ings. The court, however, which granted them may, under 
certain conditions and upon a proper showing, revoke such 
letters. It follows from this that even though the appoint- 
ment be erroneous, or obtained under conditions amounting 
to a fraud, yet until the letters are actually revoked the 
acts of the administrator are valid. Letters issued by a 
court not having jurisdiction are, however, void, and for 
that reason are open to collateral attack. The general rule 
is also that a second grant of letters after the first ap- 
pointee has been regularly appointed and qualified is void, 
although the contrary doctrine has been held in Minnesota. 
In most States the power to revoke letters is vested exclu- 
sively in the court granting them, but in a few others, 
where chancery jurisdiction is intermine^led with that of 
probate, it has been held that the chancery court, having 
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taken jurisdiction of the subject matter, may, if it be neces- 
sary, revoke the letters of the administrator or executor. 

The reasons for removing an administrator or executor 
are almost as numerous as the jurisdictions in which stat- 
utes relating thereto have been passed. In nearly all of 
them unsoundness of mind, or conviction of a felony are 
good causes for removal. In others, absence from the State 
for a specified time, failure to discharge his duties, mis- 
management of the estate, conduct calculated to endanger 
a co-executor or administrator, and habitual drunkenness 
have been held sufficient, either by statute or judicial deter- 
mination. Formerly the marriage of an executrix was 
cause for revocation of letters, and still is in a few juris- 
dictions. It is always easy to determine whether a man 
has been convicted of an infamous crime, or has been 
adjudged insane, but it is often difficult and the subject of 
much acrimonious litigation to determine whether an execu- 
tor or administrator has become ** incapable of executing 
his trust**, or ** fails to discharge his official duties**, or 
** wastes or mismanages the estate**. It is, of course, nec- 
essary on the filing of a petition by any party in interest 
alleging any of these reasons for the removal of an admin- 
istrator or executor to cite such officer before the court 
appointing him and after hearing determine the issues thus 
raised. 

§55. Collection and Disposition of Assets. An exec- 
utor or administrator upon the receipt of his letters be- 
comes clothed with all the power and authority which the 
law gives him over the estate of the deceased. While he 
cannot exercise that power as the deceased would have 
exercised it, he is given some discretion; but in the main 
his duties are well defined by statutory rules. His first 
duty is to take possession of the estate, in so far as he is 
authorized by law so to do, and his second duty is to have 
an inventory made which shall show all the estate, both 
real and personal. At the common law and in most States 
there is a wide distinction between the power of an executor 
or administrator over the personal estate of the deceased 



275 

Digitized by VjOOQIC 



78 . WILLS AND ADMINISTRATION OF ESTATES 

and that which he may exercise over the realty. Under this 
rule the personal estate vests absolutely in the adminis- 
trator or executor as of the date of the death of the testator 
or intestate, and in law the executor or administrator be- 
comes the owner of such personal property. It is not an 
absolute ownership, as the ultimate distributees, of course, 
have an interest therein, but it is such an ownership as 
may be asserted and enforced in any court in which that 
question may become an issue. On the other hand, the title 
to the real estate of the decedent vests at once in his 
devisees, if he died testate, and in his heirs at law, if he 
died intestate. The executor would have only such powers 
of control over such real estate as may have been spe- 
cifically granted to him by the testator ; or, which may be 
given by the statute, while the administrator would have 
such powers only as to such real estate as are given by the 
statute. It is exceedingly important that the student clearly 
comprehend this distinction, because in the administration 
of an estate nearly every step taken by an executor or 
administrator is likely to be influenced by it. It should be 
clearly kept in mind that the general rule, is that, upon the 
death of an individual the title to his real estate vests 
instantly in his devisees or heirs at law, while the title to 
his personal estate vests in his executor or administrator. 
In a number of States this rule has received important 
modification, and in some of them the executor or admin- 
istrator is given control over the real estate during the 
period of administration and by virtue thereof is entitled 
to collect the rents, issues, and profits arising out of such 
realty during such time. This was of course not true at 
common law, nor is it in very many of the States. In most 
jurisdictions only the heir or devisee can collect the rents ac- 
cruing from the real estate after the death of the decedent ; 
although rents accruing before the death must be collected 
by the administrator or executor. In all jurisdictions act- 
ing under the general rule, as above stated, the executor 
or administrator, as such, cannot collect rents accruing 
after the death of the decedent, nor can he interfere with 
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the possession of the real estate, nor sell it, nor encumber 
it; he is not even permitted to pay taxes thereon, except 
when power so to do is given by the will, or a right in the 
administrator or executor is created by statute for the per- 
formance of such duties. 

Inventory. In all jurisdictions the executor or adminis- 
trator is required within a certain time after the grant of 
letters to file a complete schedule or list of assets which 
have come to his possession, sight, or knowledge. The stat- 
utory regulations relating to inventories are not uniform, 
but in substantially all of them it is provided that there 
must be included in the inventory a full legal description, 
if possible, of each piece of real estate, together with a 
statement of the title by which the decedent held the same, 
and a description of any encumbrances or liens known to 
the administrator or executor to be upon the land. It is 
also a universal rule that the personal property must be 
scheduled, usually by items, and that in some manner an 
appraisement be made of that part of the personal estate 
which is capable of appraisement. In many jurisdictions 
an appraisal of the real estate is also required, but ordi- 
narily in those jurisdictions operating under the common- 
law rule the real estate is not appraised. In some juris- 
dictions such inventory is required to be sworn to by the 
executor or administrator, while in others his certificate 
that the inventory is full, true, and just is considered sujBfi- 
cient under his oath of oflSce. 

Assets. A number of questions are likely to arise as 
to what constitutes assets within the meaning of the term 
in order to entitle them to enumeration in the inventory. 
The general rule is that everything apparently within the 
possession of the deceased at the time of his death should 
be inventoried, and this has been held to include not only 
specific articles, such as horses, wagons, furniture, and the 
like, but also moneys, either in possession or in bank, debts 
due and owing to the deceased at the time of his death, and 
choses in action. As a rule the executor or administrator 
is not responsible for assets which are beyond the jurisdic- 
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tion, though the authorities are not altogether uniform on 
this proposition. As has been heretofore noted, executors 
and administrators usually are permitted to bring suit for 
the collection of assets in jurisdictions foreign to their own, 
by special statute, but when such special statute does not 
exist in the given jurisdiction, a local ancillary adminis- 
trator must be appointed to collect the same. Under these 
conditions it would seem that the ancillary administrator 
would become solely responsible for assets within his juris- 
diction, while the principal administrator, if he were per- 
mitted to sue in the foreign jurisdiction, would, in the 
absence of a local administrator, be responsible for such 
assets. It will be noted here that debts due the decedent 
are assets where the debtor resides. 

Debts Due from Executor and Administrator. It often 
happens that an executor or administrator is indebted to 
the decedent, either on open account or on negotiable instru- 
ments. It is of course the duty of such executor or admin- 
istrator to inventory such indebtedness like any other, and 
it is equally his duty to collect the same from himself; but 
since it is manifestly impossible for the same person to be 
both plaintiff and defendant in the same suit many diflS- 
culties have arisen out of these conditions. The general 
rule now is that an executor is charged with the amount 
of all open accounts due from him to the deceased at the 
time of the death as so much cash in the hands of the 
executor or administrator upon the date of his qualifying, 
and substantially the same rule prevails where promissory 
notes are due at the date of the death; but where they 
become due thereafter they are chargeable to the executor 
or administrator as cash collected on the day of their ma- 
turity, and he will ordinarily not be heard to dispute the 
fact that he has on hand the amount of such indebtedness 
in cash as of the day stated. This was the older and more 
rigid rule; but, the more modem and less drastic rule of 
law is that the executor may show that he was not at the 
time of taking letters, and, has not been during the period 
of administration solvent and able to pay such indebted- 
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ness, in which case he is not charged with the amount of 
the fund. This is known as the Massachusetts rule and 
prevails in the majority of American jurisdictions. It is 
always necessary that the distinction heretofore referred 
to in the matter of real and personal assets should be kept 
in mind, since all debts and legacies are primarily payable 
out of the personalty and the realty can only be resorted 
to in cases of deficiency. 

• Appraisement There is no uniformity of procedure in 
the matter of appraisement in the various jurisdictions. In 
some the appraisers place a value on the physical assets 
only, omitting all notes, bonds, accounts or choses in action 
of any kind. Others appraise all the personal assets of 
every kind, while still others require appraisement of all 
the assets, including realty. The object of appraisement 
is generally twofold: first, to inform the court as to the 
approximate value of the assets in order that it may be 
governed thereby in determining when and for what prices 
the same shall be sold ; and second, that the widow or other 
person entitled to an award or allowance for support, may 
have the opportunity of selecting to apply on such award 
or allowance such articles at their appraised value. 

§56. Widow's Award or Provisional Alimony. In 
nearly every jurisdiction there is a statutory provision 
providing for an allowance to be made to the widow, or 
family, or both, for the support and maintenance thereof 
during the period of administration. There are many ways 
of arriving at the amount of such allowance. In some 
States the amount of it is provided by statute. In others 
it is made by the appraisers, and confirmed or modified by 
the court; in still others it is made by the court alone, in 
accordance with the circumstances of each case. In some 
jurisdictions the widow is entitled to certain specific arti- 
cles of personal property; with the right to take in place 
thereof, up to their appraised value, other articles of per- 
sonal property ; while in others a definite sum of money is 
provided, sometimes in addition to the personal property, 
and sometimes to the exclusion of personal property. The 
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general rule applied by all courts, no matter what method 
of arriving at the amount may be employed, is that there 
should be allowed for the widow and dependent children 
such sum as would fairly care for and support them, having 
in view all the surrounding conditions and circumstances, 
and particularly their station in life and habit of living. 
The solvency or insolvency of the estate should always be 
taken into consideration, as well as the fact as to whether 
or not the widow is, by reason of ill health or otherwise, 
capable of performing the ordinary duties of a housewife, 
or of earning money by her own labor. Whatever the 
method employed, the ordinary result is that in case of dis- 
agreement the court must, after having heard the evidence, 
determine in its discretion what is a fair and equitable 
amount. 

The rules as to what constitutes a family within the mean- 
ing of the statute differ widely in the different jurisdic- 
tions. In some only minor children are considered part of 
the family, with the widow; in others, the unmarried female 
children of any age residing at home at the time of the 
death of the decedent are allowed to participate in the 
award ; while in many jurisdictions the necessary servants, 
in accordance with the station in life and habits of living 
of the deceased, are considered a part of the household and 
an allowance awarded accordingly. It is needless to say 
that the amounts allowed from time to time have varied 
greatly, both on account of the circumstances of each par- 
ticular case and also with regard to the cost and manner of 
living at different times in our history. As a general rule 
these awards cannot be taken from the widow by the will of 
the husband, but in some States, where the testator specific- 
ally provides that the provision in the will for the widow 
shall be in lieu of dower and widow's award, the widow 
must elect to take under the will or in accordance with the 
statute. If the will is silent, the widow takes the award. 
The award is presumed to vest in the widow as of the day of 
the death of the husband, although it may not be set off, nor 
approved by the court, for a considerable time thereafter. 
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But every jurisdiction provides some means by which the 
widow can enforce the speedy collection of her award from 
the executor or administrator, since the object of her allow- 
ance is her immediate support. Where there is no widow, 
but there are dependent children, the policy of the law 
seems to be to encourage them to remain together until they 
arrive at full age, and to that end they are given not only 
homestead rights in most jurisdictions, but are also given 
the same right to an award which the widow would have 
had had there been a widow. 

§57. Summary Proceedings for Collection of Assets. 
The executor or administrator, having filed his inventory 
and appraisement and award, and the same having 
been approved by the probate court, should at once 
proceed to collect outstanding debts due to, and other 
property belonging to the estate. The courts of general 
jurisdiction are open to him and he may proceed there, 
but it often happens that about the time of the death of 
the decedent parties who were present came into posses- 
sion of certain articles of personal property belonging to 
the deceased, notably jewelry and money. It nearly always 
happens that the persons having such possession claim to 
be donees of such articles as gifts. If the executor or 
administrator, or any one else beneficially interested in the 
estate, believes that anybody is in possession of, or con- 
cealing, assets belonging to the deceased, the statutes in 
many jurisdictions give a summary and speedy remedy. 
Upon the filing of a sworn statement to the effect that a 
certain person, naming him, has, as affiant believes, in 
his possession certain property which belonged to the 
deceased in his lifetime and that he has reason to believe, 
and does believe, that such person is concealing, embez- 
zling, or claiming the same wrongfully, and upon demand 
duly made refuses and neglects to deliver such property 
to the administrator or executor, a citation will issue to 
the person so named, requiring him to come into court 
and submit to an examination under oath. At such hear- 
ing other testimony may be heard and at the conclusion 
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thereof the court may make such summary order in the 
premises as justice and equity may seem to require. As 
a rule such orders are enforcible by imprisonment of the 
person directed to deliver the goods to the administrator, 
if he fail to do so at the time and in the manner directed 
by court. The party is not entitled in most jurisdictions to 
a trial by jury. The question has often been raised as 
to the constitutionality of such proceedings, but they have 
always been sustained. Debts due the estate cannot be 
collected by this summary proceeding. 

§58. Management of the Estate. Executors are fre- 
quently directed by the testator to conduct business and 
to do other things which are entirely beyond the usual 
duties of an executor or administrator, and it not infre- 
quently happens, even when the testator makes no such 
direction, or the estate is intestate, that an executor or 
administrator comes into possession of a going business. 
The general rule, of course, is that the executor or admin- 
istrator should, as speedily as possible, convert the assets 
into cash so that he may be able to distribute at the end 
of the period of administration ; but it is not always easy 
to sell a considerable business in a short time without great 
sacrifice, and hence executors and administrators are fre- 
quently seeking to conduct a business, into the possession 
of which they have come, until an advantageous sale can 
be made. 

It is customary for courts of probate to make orders 
permitting executors and administrators to conduct busi- 
ness for a time under such circumstances, but unless the 
business be closed out within a very short time there is a 
strong probability that greater loss will ensue than will 
result from an immediate sale at a sacrifice. It will readily 
be seen that it cannot be proper for executors and adminis- 
trators to incur liabilities which must be paid out of the 
assets of the estate to the exclusion or detriment of cred- 
itors whose debts existed at the time of the death; hence, 
it has become the almost universal rule that if executors 
or administrators continue business they do so at their 
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own risk, being personally liable for any loss which may 
ensue, although the profits, if any, go to the estate. Under 
these circumstances, executors and administrators are not 
likely to long continue the operation of any business enter- 
prise, and thus the speedy settlement of estates is brought 
about. 

Payment of Taxes. From the fact that the title to the 
personal property vests in the administrator or executor 
it follows that he must pay the taxes on the personal prop- 
erty and to do this he needs no order or permission of 
court. But a different condition of things arises as to the 
realty. Where the control of the real estate is by stat- 
ute placed in the administrator or executor during the 
administration it follows necessarily that he must pay 
the taxes for that period; but where under the common- 
law rule the title to the realty vests at once in the heir or 
devisee, and the executor or administrator has no control 
and collects no income, the general rule is that the taxes 
must be paid by the heir or devisee. But in many States 
there are statutory provisions, some of them making it 
the duty of the administrator or executor to pay the taxes, 
and in others permitting such oflScer to pay by permission 
of the court. Wherever it is necessary to preserve the real 
estate for the payment of debts the court will always 
authorize its oflScer to pay the taxes for that purpose. The 
modern statutes relating to inheritance taxes without excep- 
tion place upon executors and administrators the duty of 
paying such tax, either to the State or to the United States, 
or to both. When the inheritance tax has been appraised 
it is of course the duty of the administrator or executor to 
pay the same, and generally to charge the amount thereof 
against the legatee or devisee upon whose property the tax 
is levied. 

Sale of Property. All of the States seem to recognize 
the necessity for the sale of personal property of a perish- 
able nature, and while the administrator should, as a rule, 
get an order of court to make such sale of perishable prop- 
erty, yet if he does not get such order and acts in good 
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faith for the best interest of the estate, such sale will be 
confirmed. Since the legal title to personalty is vested 
in the executor or administrator he may sell the personal 
property of the deceased, even without order of court, and 
yet convey good title. But if such sale be in bad faith, or 
negligently made, so that injury to the estate results, the 
administrator will be liable upon his bond for any loss 
resulting and his account on final settlement will be sur- 
charged with such loss. In a number of States there are 
statutory provisions prohibiting the sale of personal estate 
without an order of court, and by the terms of many of 
these statutes a sale made in violation thereof is declared 
void. Nearly all statutes relating to this matter provide 
for two classes of sales of personalty, viz, public and pri- 
vate sales. In either case it is the duty of the adminis- 
trator to petition the court for leave to sell and the court 
in granting the petition will prescribe, as a rule, the manner 
of sale. 

Public sales are usually conducted in accordance with 
specific statutory provisions for the notice and the method 
of sale, usually requiring a crier and clerk, and a special 
report of sale, giving the list of articles, the name of the 
person to whom each article was sold and the price for 
which it was sold. If the report of sale shows that all the 
statutory requirements as to notice, method of sale, and 
terms of payment, have been complied with; and such 
report is duly certified and sworn to by the proper oflScers, 
it will ordinarily be confirmed by the court, unless objec- 
tions thereto are filed by some party injured, in which 
case a hearing will be had before the court and the sale 
approved or disapproved in accordance with the showing 
made. It is usual to make an order for a private sale for 
not less than the appraised value, if the article be subject 
to appraisement, and if not, for a price not less than a 
minimum fixed by the court in the order of sale. It is a 
perfectly well settled doctrine that a sale by an executor 
or administrator to himself, no matter how fair the terms 
may be, nor how adequate the price, may be set aside and 
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avoided on the application of any party in interest; but 
such sales are not void per se, only voidable. 

Custody of Funds. Great diversity of procedure will be 
found to exist in different jurisdictions as to the duties 
of executors and administrators in this regard. In some, 
notably in England, where funds of estates are as a rule 
in the hands of executors and administrators much longer 
than they are in America, such oflScers are permitted to 
invest the funds in certain specified securities or securities 
of a general type. Such is also the case in some American 
jurisdictions, but as a rule, in America, executors are not 
permitted to invest funds at all, but are required to keep 
them subject to the order of court at any time ; and if an 
administrator or executor, unless he be authorized so to 
do by the will, invest funds during the period of adminis- 
tration, he does so at his own risk and becomes in effect a 
guarantor of their safe return. His bondsmen are liable to 
the distributees, if money so invested is not returned. It 
has been generally held, however, that an executor or 
administrator may in the ordinary course of business 
deposit funds of the estate in a reputable bank, and if, 
without his fault or knowledge, the bank shall thereafter 
fail, he will not be required to replace the funds. But if 
he loan the funds to the bank at a specified rate of interest 
for a definite time he will generally be held liable upon 
the failure of the bank. 

Control of Real Estate. Except in certain States, where 
there is no power given in the will, executors and admin- 
istrators rightfully exercise no powers of ownership or 
control over the real estate of the deceased, but all such 
powers are vested in the devisee in testate estates and the 
heir at law in intestate estates. In nearly all jurisdictions, 
however, there has been given by statute to executors and 
administrators the right, and under certain circumstances 
the duty, to sell real estate to pay debts where the personal 
estate has been found to be insufficient for that purpose. 
When this necessity arises the executor or administrator 
files his petition for a decree of sale to pay debts as will be 
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hereafter explained. During the pendency of such proceed- 
ing it will be the duty of the executor or administrator to 
preserve the real estate so that there may be realized there- 
from as much as possible for the benefit of the creditors. 

Power over Real Estate Conferred by WUl. Where the 
will gives to the executor power of sale, the general rule 
is that such power may be exercised and the property sold 
without the consent of the court of probate, although the 
executor will ordinarily be required to account for the pro- 
ceeds of such sales. But by statute in many States such 
executors are required to apply to such court for permis- 
sion to sell, while in others they are required before mak- 
ing sale under power in a will to file a special bond, in 
double the value of the property to be sold, in the court 
granting letters. Unless the power of sale be given spe- 
cifically to the executor as such, it does not necessarily 
attach to that office and the person designated may exercise 
the power so given without reference to his office as exec- 
utor. It has also been held in a comparatively late case 
in Illinois (Starr v. Willoughby, 218 HI. 485), that the 
power of sale granted to an executor is a continuing power 
until exercised by him, or for some reason he is prevented 
from such exercise, but that his discharge as executor in 
the probate court does not affect his power to convey real 
estate thereunder after such discharge. 

It not infrequently happens that the executor named in 
the will, in which ample power of sale is given, dies before 
the probate thereof, or fails or refuses to qualify, or dies 
after he has qualified and before he has exercised the 
power of sale. Under such circumstances an administrator 
with the will annexed must be appointed, and unless there 
be a statute specifically giving the power of sale to such 
administrator with the will annexed upon the death of the 
executor no such power is vested in him. The power is 
considered in the nature of a special trust granted to a 
particular person and is not transmitted to another person 
by the mere appointment of an administrator with the will 
annexed. 
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Equitable Conversion. Real estate is often impress6d 
with the character of personalty. It is a well-known equity 
rule that that which ought to be done, will be treated as 
done, and, that it will be presumed that real property is in 
fact that which the testator intended that it should become, 
viz, personal property. This condition arises when a tes- 
tator directs certain specific real estate to be sold and that 
the proceeds thereof shall be distributed among certain 
persons named. In all cases of that kind the testator's 
intention must be clear and unambiguous and must always 
be distinguished from a mere power of sale. A power of 
sale never changes the status of real estate, but a direc- 
tion to sell real estate, coupled with specific provision 
for the distribution of the proceeds creates an equitable 
conversion and the couri;s will treat such realty as per- 
sonal property. 

§ 59. Claims against Estates. The allowance of claims 
against the estate of a deceased person in a court of pro- 
bate is a comparatively modem invention. A very differ- 
ent system now prevails in nearly every jurisdiction from 
that which existed under the common law. As has beeit 
stated heretofore, the real estate of a decedent was not 
liable for the debts of the deceased, unless it was made 
so by the terms of the will; but the modem rule is that 
upon the exhaustion of the personal assets the real estate 
may be applied to the payment of the debts of the deceased. 
Executors and administrators were at common law required 
to pay the obligations of the deceased in the following 
order : 

(1) Debts due to the crown. 

(2) Debts due to certain governmental division, such as 
postoflSce, overseers of the poor, etc. 

(3) Judgments of courts of record against the deceased in 
his lifetime. 

(4) Eecognizances entered into before magistrates. 

(5) Debts due on contracts under seal. 

(6) Simple contract debts and damages for injuries to the 
property of another. 
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There were a number of exceptions and additions to these 
several classes which are not mentioned here, since this 
classification in all American jurisdictions has long since 
become obsolete, and it is repeated here only for the pur- 
pose of showing the foundation of the theory of priority of 
debts which now prevails. 

Originally in all jurisdictions, and still in some, the exec- 
utors must either pay the debts of the deceased and ask 
credit therefor in a final accounting in probate, or, a judg- 
ment at law, or decree in chancery, as the case might be, 
must be obtained against the executor or administrator in 
order to charge the estate. This cumbersome method was 
abandoned in the early history of probate law in America, 
and probate courts were gradually given power to pass 
upon all indebtedness of the deceased or other liabilities 
of the estate in accordance with special statutes passed for 
that purpose. Under the modern system claims against 
estates are filed, sometimes with the executor or adminis- 
trator and sometimes in the court having jurisdiction of 
the estate, but always within a specified limited time. In 
those jurisdictions in which it is held that the creditor has 
preserved his rights by exhibiting his claim to the executor 
or administrator within the time limited by statute there 
is constant difficulty in determining a fact which is not of 
record and depends upon the memory of interested parties. 
In the jurisdictions which have provided that claims must 
be filed with the clerk of the court in which the estate is 
pending there is no such difficulty, as the filing is always 
a matter of record. This latter system is much to be pre- 
ferred, as it is direct and certain. The time within which 
claims must be exhibited or filed varies greatly in the sev- 
eral jurisdictions. In some the period is as short as six 
months after the grant of letters; in others it extends to 
two years, and in one or two instances to three years. 

That some definite period must be fixed within which all 
claims against the estate must be exhibited is absolutely 
essential, since real estate is now liable for the debts of the 
deceased. Without a definite period of limitation on claims 
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no one could ever buy real estate from the heirs or devisees 
with certainty that no indebtedness of the decedent was 
not still outstanding. Courts have usually construed this 
period within which claims must be filed as one of limita- 
tion to be strictly enforced, although in some jurisdictions 
it has been held that an exhibition of the claim to the 
executor or administrator during the period will under 
certain circumstances extend the time fixed by statute. 
This is an unsafe and wholly undesirable rule, although in 
special instances it may be conducive to justice. But the 
amount of injustice resulting from its application by rea- 
son of the uncertainty created, far outweighs all other 
considerations. 

At common law a creditor administering upon the estate 
of his deceased debtor had the right to pay himself out 
of the assets, even to the exclusion of other creditors where 
the estate was insolvent, and while he must pay the various 
debts of the decedent in the order of their classification, 
that is, all the debts of the first class must be paid before 
any payment upon the second, and so on, yet as between 
debts of the same class the executor had the right to pay 
some to the exclusion of others, where the assets were not 
sufficient to pay all. These manifest inequities have never 
prevailed to any extent in American courts, and the law 
now is that the administering creditor has the same right 
as any other creditor and that all creditors of a given 
class must be treated alike. The classification of debts 
varies so widely in the diflferent States that it is quite 
impossible to make any general statement that will apply 
to them all, hence Illinois will be taken as a typical State 
and its classification given. In that State all claims are 
divided into seven classes, as follows : 

(1) Costs of administration and funeral expenses. 

(2) Widow^s award. 

(3) Expenses of last illness (excluding physician's bill) and 
wages of household servants and common laborers. 

(4) Debts due the school fund of the State. 

(5) Physician's bill in last illness. 
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((i) Money held in trust for any purpose. 
(7) All other obligations. 

In many States taxes and debts due to the general or 
State government are given a high place in the classifica- 
tion, distinctions are made between simple and specialty 
debts, judgments are given priority over contract debts 
not reduced to judgment, and so on. It is absolutely neces- 
sary to read the statutes of each State in order to deter- 
mine anything in regard to the classification of claims. 

Notice of Claims. Some notice to claimants of the pend- 
ency of administration proceedings and of the time when 
the debts of the deceased will be adjusted is provided for 
in all systems of probate. It is generally required that 
the administrator or executor give such notice and fix upon 
some term of the probate court within a certain time after 
the grant of letters, at which all creditors and claimants 
are to present their demands for adjudication. In some 
jurisdictions conmaissioners are appointed to whom all 
claims in an estate are referred and upon their report 
the court acts. In other jurisdictions the executor or 
administrator is permitted to consent to the allowance of 
such claims as he conceives to be just, and judgment is 
entered thereon without further litigation; while claims 
which are not allowed by the administrator are set down 
for hearing before the court and tried in the same manner 
as any other controversy, either with or without the inter- 
vention of a jury, as the litigants may desire. 

Proof of Claim. When a claim has been set for hearing 
the burden of proving the amount due is of course upon 
the claimant, but almost universally the claimant himself 
is barred from testifying. The theory of the law in this 
behalf ia that since the other party to the controversy, the 
decedent, cannot tell his side of the story the claimant shall 
not be permitted to tell his. There are some seeming excep- 
tions to this rule, the most important of which is the intro- 
duction of the books of account of the claimant. In most 
jurisdictions it is held that where the claimant in the regu- 
lar course of business has kept books of account wherein 



290 

Digitized by VjOOQIC 



WILLS AND ADMINISTEATION OF ESTATES 93 

charges from time to time have been made against the 
deceased in his lifetime that the claimant may testify that 
the book is a book of original entry; is kept in the claim- 
ant's own handwriting; that the entries were made at about 
the time of the sale of the goods or the performance of 
the services for which charges are made; and that the 
account as a whole is true and just. When such proof is 
made the book is admitted in evidence and makes a prima 
facie case for claimant. This is upon the theory that it 
is practically impossible for a claimant to manufacture 
entries, made from time to time, which are commingled 
with entries of similar character as to other people who 
are living and by whom the accuracy of the book may be 
tested if necessary; and that it is highly improbable that 
an account could have been made up during the lifetime 
of the deceased in anticipation of his death. The courts, 
however, scan evidence of this character with care, and 
if there be on the face of the accounts evidences of altera- 
tion, interlineation, or other matter which might be the 
result of fraud, the claim, unless supported by other cred- 
ible evidence, is likely to be rejected. 

Form of Claim. Since the filing of claims against the 
estate of a deceased person is entirely unknown to "the 
common law and is purely statutory, the practice relative 
thereto has grown up unhampered by any of the technicali- 
ties of the common-law system of pleading. In nearly all 
jurisdictions the claimant is required to file his claim in 
the simplest manner possible, verified by his oath. The 
executor or administrator is not required to plead at all, 
as a general rule, and the whole matter comes on for hear- 
ing upon claimant's statement of his claim and the implied 
denial thereof of the executor. Claims for any amount 
and causes of action of any kind are in many jurisdictions 
tried in this manner. 

In other jurisdictions the claimant is restricted to simple 
contract debts and relegated to a court of general juris- 
diction for claims of a different nature. But in those 
jurisdictions where any matter in the way of claims against 
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the estate may be heard in the probate court this method 
of procedure has been found particularly effective, free 
from delay and generally satisfactory. Its application to 
the affairs of the deceased estate saves it many thousands 
of dollars, in some instances, which would necessarily have 
been expended in long, complicated, and expensive litiga- 
tion, under the forms of the common law, in courts of gen- 
eral jurisdiction. The executor or administrator may 
always give notice of setoff and have the same tried with 
the claim, and if it be found that the claimant is indebted 
to the estate judgment against him may in most jurisdic- 
tions be entered and execution issued thereon. It is nearly 
always provided by statute that obligations for the pay- 
ment of money only, made by the deceased, and not yet 
due, may nevertheless be filed as claims against the estate 
and allowed after deducting an appropriate discount for 
premature payment. 

Claims by Executors and Administrators. Since the abo- 
lition of the common-law rule allowing an administrator to 
pay himself to the exclusion even of other creditors, it 
has been necessary for executors and administrators, hav- 
ing claims against the estates of their decedents, to file 
their claims in the same manner as is required of other 
claimants ; but since there is no one to defend against such 
claims, except the administrator himself, in nearly all juris- 
dictions it is provided that the court may appoint an admin- 
istrator ad litem (for the suit), whose duty it shall be to 
defend the estate in the matter of these particular claims. 
When this is done the trial of the claim proceeds as in other 
cases. Where the estate has claims against the adminis- 
trator or executor, in many jurisdictions the court of pro- 
bate is empowered to appoint a special administrator ad 
litem to bring suit against the executor or administrator. 

Claims Filed after the Period of Administration. Be- 
cause claims are not filed within the time limited by law 
they are not for that reason rejected by the courts, but are 
usually allowed and made payable out of assets not inven- 
toried within the statutory time. Executors and adminis- 
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trators frequently neglect to file their inventories within 
that time and the effect of such action in many jurisdictions 
is to allow creditors who are not barred by the general 
statute of limitation to have their claims allowed and paid 
out of such assets not inventoried. It not infrequently 
happens that the executors and administrators do not know 
of the existence of certain assets until after the statutory 
period for filing claims has expired, and hence file a sup- 
plemental inventory of such newly discovered assets after 
that time. The supplemental assets are liable for the pay- 
ment of claims filed after the expiration of such adminis- 
tration period. 

Insolvent Estates. It will be readily seen that if an 
estate is solvent the question of classification of claims is 
not material, since all of them will be paid in any event, 
but when the estate becomes insolvent a difference of 
classification often means the difference between payment 
and non-payment. In some jurisdictions insolvent estates 
are treated on an entirely different basis from those which 
are solvent, but in most jurisdictions the administration 
proceeds the same as if the estate were solvent, and at 
the final settlement the administrator pays the debts of 
the deceased in the order of their priority, as hereinbefore 
explained. In Illinois, for instance, the administrator of 
an insolvent estate would pay first the costs of adminis- 
tration and funeral expenses, and if there were any funds 
remaining after such payment he would apply them to 
the payment of the widow's award, which is treated as a 
** class two'' claim. The widow's award of ten ; exhausts 
all the remaining funds of the estate and in • such case 
claimants of the succeeding classes will receive nothing. 
But if there be enough remaining to pay some of the claims 
of a succeeding class, but not all, all the claims of that class 
must receive the remaining money pro rata. 

Sale of Real Estate to Pay Debts. As has been repeat- 
edly stated heretofore, and cannot be repeated too often, 
executors and administrators, unless specially authorized 
by statute, or given power under the will, have nothing to 
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do with the possession, management^ or sale of real estate. 
A seeming exception to this rule is brought into the law 
of probate by the modem doctrine that the real estate 
of the decedent is secondarily liable for the payment of 
his debts. Li most States probate courts, or those exer- 
cising probate jurisdiction, are given power by statute 
upon a failure of personal assets to sell real estate. Such 
power is always strictly construed and the administrator 
or executor must carefully and literally follow the statu- 
tory method pointed out or his sale will not result in divest- 
ing the heirs of the title to the real estate. It is in most 
jurisdictions absolutely necessary that it should affirma- 
tively appear that the personal assets are insufficient to 
pay all the debts of the decedent. This is jurisdictional; 
but the rule is equally well settled that for the purpose of 
paying debts an administrator or executor can only sell 
enough real estate to make up the deficiency of personal 
estate. This does not mean that he must divide natural 
units of real estate, nor that the amount received may not 
exceed the deficiency, but it does mean that if the deceased 
leaves several pieces of realty and the sale of one of them 
will produce funds sufficient to meet the deficiency he can 
sell no more than the one piece. 

Time within Which Application Must Be Made. Since 
the whole plan of administration of estates of deceased 
persons is based upon the theory that a speedy administra- 
tion and payment of debts is most desirable, it follows that 
a sale of real estate should be applied for by an adminis- 
trator as soon as it definitely appears that the personalty 
will be insufficient. While the petition for sale is filed by 
the administrator or executor it is within the power of the 
court at any time when the necessity arises to require its 
officer to file a petition, and the court's attention may be 
called to this situation at any time by petition of any 
creditor, devisee, legatee, heir at law, or other party in 
interest. If the executor or administrator does not, when 
ruled so to do, file such petition he may be removed from 
his office by the court and a new official appointed who will 



294 

Digitized by VjOOQIC 



WILLS AND ADMINISTRATION OF ESTATES 97 

properly perform his duties. Such a proceeding is to all 
intents and purposes the filing of a bill in chancery to sub- 
ject the real estate which has vested in the heirs to the 
equitable lien of the unpaid debts of their ancestor, and it 
is generally provided by statute that except in those mat- 
ters which are particularly prescribed by statute the pro- 
ceeding shall be conducted in accordance with the practice 
in chancery. 

Since any one in interest may always coerce the executor 
or administrator into filing a petition to sell real estate to 
pay debts, it has been held in many jurisdictions that a 
lapse of time which would be considered suflScient laches to 
bar an equitable action, or which would form a basis for the 
interposition of the bar of the statute of limitations at law, 
will likewise bar such petition. In some jurisdictions the 
administrator will not be permitted to file the petition for 
the sale of real estate more than seven years after the 
date of the letters, unless it appears that there are 
facts and circumstances which satisfactorily and equitably 
explain the delay. In some jurisdictions a much shorter 
limitation has been favored. 

Notice to Heirs. Since the proceeding is in all its essen- 
tial elements a bill in chancery it necessarily follows that 
all parties in interest must have due notice of the beginning 
of the proceeding. The title to the real estate is vested 
either in the devisees or heirs at law. The administrator 
or executor as a trustee for the creditors of the deceased 
desires to subject the realty to the lien of the debts. The 
heirs are, therefore, made parties to the proceeding and 
receive whatever notice the statute prescribes; but unless 
the notice is served in the manner fixed by statute the court 
is without jurisdiction to proceed. In strict analogy to 
the foreclosure of a mortgage, or other lien, the heirs at 
law may at any time come into court and tender to the 
administrator the amount necessary to make up the defi- 
ciency of personal estate, and this sum the executor or 
administrator is bound to accept and to dismiss his pro- 
ceeding. In this manner the devisees and heirs at law are 
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enabled to remove the equitable lien of the debts from their 
realty. 

Notice to Other Parties in Interest. In some jurisdictions 
the administrator or executor may sell in this proceeding 
only such claim or title to the real estate as the decedent 
had at the time of his death, and the purchaser at the 
administrator's sale will, in effect, step into the shoes of 
the decedent, taking his title with all its burdens and im- 
perfections just as the decedent held it in his lifetime. 
Where this rule is applicable it is seldom necessary to make 
any one a party except the heirs at law and the devisees, 
since the rights of third parties cannot be affected in any 
way by the proceedings. It will readily be seen that pur- 
chasers at a sale under these conditions are not likely to 
bid the full value of the interest which the decedent had 
in the real estate, because the purchaser frequently buys 
litigation and perhaps great expense in obtaining a clear 
title. 

The other theory of a sale of real estate to pay debts 
which prevails in other jurisdictions is that not only the 
heirs and devisees should be made parties defendant, but 
that all persons having any interest of any kind or nature 
in the premises should also be made parties defendant. Of 
course this can only be done when the statute authorizes it. 
This latter theory of making all persons interested parties 
defendant is undoubtedly of great benefit to estates where 
a sale of real estate becomes necessary, since the purchaser 
at such sale may be assured that he is buying a title clear 
of all imperfections and that the rights of lienors or parties 
who claim an interest therein have either attached to the 
proceeds of the sale or have been found not to exist. In 
this class of proceeding all parties in possession, whether 
claiming ownership or a limited tenancy, all incumbrancers, 
or lienors, and all adverse claimants of title, must be made 
parties. In such case the proceedings become in effect a 
combination of a bill to foreclose with a bill to quiet title. 
The proceeding is in chancery, with all its incidents, and 
appeals and writs of error are allowed and taken therefrom, 
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as in other chancery proceedings, under the laws of the 
jurisdiction in which the proceedings occur. A hearing is 
had, witnesses are sworn and examined and the rights of 
all parties are fully adjudicated. 

§60. Administrator's Sale of Real Estate. A decree 
having been duly entered it becomes tie duty of the admin- 
istrator to advertise and give notice of the sale in the man- 
ner prescribed by statute, and, having so advertised, to per- 
sonally attend at the time and place specified in the decree 
and there offer for sale to the highest bidder, upon the 
terms mentioned in the decree, the real estate of his dece- 
dent. It has been held that the personal attendance at such 
a sale of the administrator is necessary and that he will 
not be permitted to delegate to another either his power 
or the performance of his duties. Having sold the prop- 
erty, he should require from the purchaser an immediate 
deposit of a sufficient amount of earnest money to protect 
him against loss in case the purchaser fails to take the 
property at the bid. It is usual for an administrator or 
executor to furnish to a purchaser such evidence of title 
as the custom of the community in which the sale is made 
requires. While it is true that the doctrhie of caveat 
emptor (let the buyer beware) applies to a judicial sale 
and the administrator or executor can make no representa- 
tions which are broader than the decree of sale, yet most 
courts, in order to obtain the best price for the property 
sold, will authorize an administrator to conform to local 
custom and furnish to the purchaser a merchantable ab- 
stract of title or guaranty policy. 

Report of Sale. The earnest money having been paid to 
the administrator, it becomes his duty to report the sale 
to the court. This report must contain all the necessary 
facts to show that the sale was conducted in accordance 
with the statute and the terms of the decree. It should 
have attached to it the affidavit of posting notices in the 
statutory form, and the certificate of publication for the 
requisite number of days or weeks as required by the 
decree, together with the statement that at the day men- 
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tioned in the advertisements the administrator attended 
and sold at public auction the premises, describing them, 
and that the purchaser, naming him, bid therefor, a certain 
sum. It is usual for courts to require their officers making 
such sales to also incorporate in the report a recommenda- 
tion to the court, either asking the confirmation or rejection 
of the same; and if the former, stating that the adminis- 
trator believes the price bid to be the fair cash value of the 
premises sold. Such report should be verified by the ad- 
ministrator and filed in the court where, as the court rules 
provide, it will remain for a certain length of time unap- 
proved, in order that parties in interest may file objections 
thereto if they see fit. If Ho objections are filed within the 
time limited, it is the duty of the administrator to bring 
the matter to the court's attention and have the report 
approved, or, in case he recommends that course, to have it 
rejected and a new sale ordered. 

In some cases parties come into court and represent that 
they are now willing to bid more than the sum for which 
the property was struck off at the sale. It is the policy of 
the courts to uphold judicial sales and not set them aside 
for light or trivial reasons, hence they are not disposed 
to interfere with a sale fairly made, unless the new bid, 
supported by an ample deposit, is so much larger than the 
old one that the court can say from that and all the other 
facts and circumstances that a confirmation of the sale 
would amount to a constructive fraud upon the creditors 
and heirs at law. If the court does reject the sale and order 
a new one, the administrator must readvertise and conduct 
a new sale exactly as in the first instance. 

The confirmation of the sale puts into the hands of the 
administrator funds which are applicable to the payment 
of debts, and such funds are treated exactly like personal 
property to that extent. But if, after the payment of the 
debts and the necessary costs of administration, a portion 
of the fund arising from the sale of real estate remains, 
such remainder must be distributed according to the laws 
of descent to the heirs at law, if the estate be intestate. 
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and to the devisees in the proportion fixed by the will, if 
the estate be testate. 

§ 61. Partnership Estates. The original jurisdiction of 
equity over partnership affairs has long been well estab- 
lished and that jurisdiction is, as a rule, in no way impaired 
by statutes conferring upon courts of probate the power 
to settle partnership estates. In many States the jurisdic- 
tion of probate and equity in this matter has been held to 
be concurrent. The same rules applicable to partnership 
settlements in equity are applicable in probate, unless by 
statute some change therein has been made. That the death 
of a partner dissolves, instantly, the partnership relation 
is well established, and it is equally well established that 
the title to the partnership assets vests in the surviving 
partner. Unless there be something in the partnership 
agreement which authorizes an executor or administrator 
to participate in the management of partnership affairs 
such officer has no right therein. To avoid the expense of 
a bill in chancery and the consequent litigation resulting 
from the filing thereof, a number of States have passed 
statutes conferring jurisdiction upon courts of probate to 
supervise and regulate the actions of surviving partners. 

The usual plan is, where letters of administration or tes- 
tamentary letters have been granted in the estate of a 
deceased partner, to make it the statutory duty of the sur- 
viving partner to come into court of his own motion and 
file therein an inventory of all the partnership assets and 
liabilities. The court will appoint appraisers whose duty it 
will be to examine the assets of the partnership and make 
an impartial appraisement thereof, which appraisal shall 
be filed in the court. If the surviving partner does not so 
perform his duty, power is given to the probate court to 
bring him in by citation and require him to file his inventory 
and permit an appraisal. It thereupon becomes the duty 
of the surviving partner to at once proceed to wind up 
the affairs of the partnership, convert the assets into 
money, pay the indebtedness of the partnership and ac- 
count with the administrator for the share in the remainder 
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which in equity belongs to the deceased estate. If the sur- 
viving partner and the administrator are unable to agree 
upon such settlement the probate court, ordinarily, has 
power to compel the surviving partner to make and file 
an account in the probate court, after which an adjudica- 
tion of the rights of the parties will be had, if necessary. 

That partnership assets are first liable for partnership 
debts is true, either in equity or in probate, and that the 
individual partners are liable first for their individual 
debts and then jointly and severally for partnership in- 
debtedness, where the assets of the partnership are not suf- 
ficient to pay the debts, is equally true. In some jurisdic- 
tions creditors must exhaust the partnership assets before 
they can file claims against the estate of a deceased partner, 
while in other jurisdictions partnership creditors are al- 
lowed, without exhausting the partnership assets, to file 
and have allowed their claims against the estate of the 
deceased partner, leaving the adjustment as between the 
individual estate and the partnership estate until the final 
accounting of both. 

Powers of Surviving Partners. Since all of the title to 
the assets of the partnership vests in the surviving partner, 
it follows that he alone has the right to collect outstanding 
indebtedness due the firm and to pay the firm's obligations. 
If suit must be brought to collect debts due the partner- 
ship the suit must be brought in the name of the surviving 
partner. The executor or administrator of the deceased 
partner is not a proper party to any of these proceedings 
and he cannot sue for and recover any indebtedness due 
the partnership. If the surviving partner, instead of pro- 
ceeding with all reasonable speed to close up the estate of 
the partnership, continues the business, he does so at his 
own risk. In the final settlement with the administrator, 
the administrator may elect to take the profits which have 
accrued by reason of such act on the part of the surviving 
partner, or, if it be more advantageous to the estate of his 
deceased, he may collect interest from the surviving part- 
ner for the use of the money of the deceased partner. The 
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surviving partner as a rule is not entitled to any compen- 
sation for his services in closing the partnership affairs. 
He is presumed to have undertaken this duty when he 
entered into the co-partnership, but there are cases holding 
that where the duties to be performed are extraordinary 
and difficult the courts may, in the exercise of their equita- 
ble powers, permit the surviving partner to retain from the 
partnership assets some compensation for such service, but 
never to the detriment of the creditors. 

Partnership Real Estate. It is well settled that for nearly 
every purpose real estate which is held as a part of the 
partnership assets is treated the same as personalty. 
Equity will always treat partnership realty, no matter in 
whose name the title stands, as an asset held in trust for 
the benefit of the partnership. Upon its sale, if the proceeds 
be required to pay the debts, there will be no dower to the 
widow of the deceased partner, but if, after all the debts 
are paid, there be a surplus, she will be entitled to dower 
in the interest of her deceased husband therein. 

Control over Surviving Partner. Most of the statutes 
providing for the administration of partnership estates in 
probate provide specific means for enforcing the orders of 
the court against the surviving partner. In nearly all of 
them it is provided that if the surviving partner commit 
waste or mismanage the estate, or do anything to endanger 
the assets of the partnership, he may be removed and the 
court may appoint a receiver whose duty it shall be to 
administer the affairs of the partnership as would a re- 
ceiver in chancery. In other jurisdictions there is the 
alternative provision that in case of waste or mismanage- 
ment of the estate the surviving partner may be required 
to give bond, like an executor, for the faithful performance 
of his duties. 

All these provisions and others of similar nature are so 
far foreign to the ordinary procedure of courts of probate 
that they have given rise to a considerable amount of litiga- 
tion, and many courts of last resort have looked askance at 
the innovations; in the main, however, they have been 



Digitized by VjOOQIC 



104 WILLS AND ADMINISTRATION OF ESTATES 

upheld and are now well established as part of the probate 
procedure. 

§ 62. Liabilities of Executors and Administrators. It is 
fundamental in all probate matters that the estate of the 
decedent constitutes in the hands of the personal repre- 
sentative a trust fund to pay, first, the just debts of the 
deceased, and second, to distribute the remainder to lega- 
tees or heirs at law as the case may be. That executors 
and administrators should be permitted to make contracts 
either for goods or services which would make the estate 
liable, is in direct contravention of this theory. While 
there are some cases holding views which seem to be in con- 
tradiction of the rule, an overwhelming weight of authority 
sustains the proposition that contracts made by an executor 
or administrator, even in the performance of his duty and 
for the benefit of the estate, are nevertheless personal to 
such administrator or executor and no claim against the 
assets of the estate can be founded thereon. The costs of 
administration, of course, are chargeable to the estate and 
are debts of the deceased only because they are incident 
and necessary to the administration thereof. 

Reasonable disbursements made by executors and admin- 
istrators in the performance of their duties will be allowed 
by the court to them on settlement of their accounts, but 
contracts made by them, either for attorney's fees or for 
goods used in operating the business of the deceased, are 
their individual contracts and the party who has furnished 
the services or goods must recover, if at all, from the ad- 
ministrator or executor personally. If their services were, 
in fact, of benefit to the estate, the executor may include 
the amount paid therefor, or for which he has become liable, 
in his final account and if allowed by the court he will be 
reimbursed ; but it not infrequently happens that executors 
and administrators in hiring attorneys to assist them in 
the administration of the estate and the collection of the 
assets, make contracts for services not necessary for the 
administration of the estate or, if necessary, agree to pay 
a sirni therefor greater than their real value. In such 
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cases it is always within the power of the probate court to 
allow a sum commensurate with necessary service per- 
formed and the real value thereof. If this be less than the 
amount paid by the executor to his attorney the diflference 
is his personal loss. 

Descent. When the owner of property dies intestate, or 
any portion of his estate becomes intestate, the law pre- 
scribes the method in which the persons to inherit shall 
be determined. These statutes which determine the recip- 
ient of the estate are called statutes of descent. They vary 
widely in detail in the different jurisdictions, but all have 
certain peculiarities which are the same everywhere. The 
positive provisions of statutes of descent must, as is now 
held, be carried to their logical conclusion, and, if in con- 
flict with the common law, nothing can be read into them 
for the purpose of preventing any real or supposed hard- 
ship or for the promotion of humanity. As the law is 
written so must the estate descend, and while, at times, it 
may produce seeming inequalities of distribution, the cer- 
tainty of the descent has done much to discourage litiga- 
tion. In all jurisdictions a testator must leave some pro- 
vision for his wife, or the statute will make provision for 
her in the same manner that provision is made for her in 
case her husband dies intestate. At the common law the 
widow received her dower and ** thirds*'. As has been 
heretofore explained, dower was the right to use one-third 
of the realty of which the husband was seized during his 
natural life, or in case it could not be divided, her right 
extended to one-third of the rents, issues, and profits, to be 
derived from his realty. She was also entitled to one-third 
of all the personal property of which he died possessed. 
This same rule still prevails in many jurisdictions, but it 
has been greatly modified in others. 

The exact proportion which a person will inherit in any 
given jurisdiction can only be determined by reading the 
statute thereof relating to this subject, but the method of 
computing the degree of consanguinity which one person 
bears to another for the purpose of determining the right 
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to inherit is generally the same. In all jurisdictions the 
children of the intestate deceased are his heirs. In Eng- 
land the eldest male child has inherited at times greater 
portions of the estate than would seem to be his ratable 
share, but in America the universal rule seems to be that 
all the children of the deceased inherit equally from a de- 
ceased father or mother. The few exceptions to this rule 
are unimportant. The children's inheritance is often sub- 
ject to the life estate of the widow or the surviving husband, 
but upon the death of such surviving parent the interest in 
the realty vests in the children, their heirs or assigns. In 
nearly all jurisdictions a very diflferent provision is made 
for the widow or surviving husband where there are no 
children, and in this matter each jurisdiction has its own 
peculiar law. But the diflSculties of determining heirship 
become great only when an intestate dies leaving neither 
surviving spouse nor any child or descendant of a deceased 
child. 

In every State the children of a deceased child inherit 
the share which such deceased child would have taken and 
in general such grandchildren inherit per stirpes and not 
per capita, though there are some exceptions to this latter 
rule. In many jurisdictions all distinction between the por- 
tion of the estate which would be taken by a surviving wife 
or a surviving husband have been abolished. In some of 
them dower has been established in place of an estate 
by the curtesy; in others the surviving husband or wife 
takes a portion of the realty of the deceased in fee ; while 
in others still different provisions are made. As has been 
suggested, no difficulty arises in determining the disposi- 
tion of the estate where there are children surviving, but 
upon a failure of direct issue, where no surviving spouse 
remains, the question of collateral kinship often becomes 
somewhat difficult of determination. There are two distinct 
methods of computing degrees of consanguinity; that 
adopted by the common law and the rule prescribed by 
the civil law. It is a somewhat curious fact that many 
jurisdictions in which the common law prevails have never- 
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theless by statute prescribed that the civil law shall prevail 
in computing the degrees of consanguinity. In both sys- 
tems the relationship is traced back to the common ancestor 
and thence downward to the heir; but at the common law 
the degree of consanguinity is fixed by the longest number 
of steps necessary to be taken downward, either to the 
deceased or to the heir, while at the civil law the number 
of steps is counted beginning with the deceased, running 
thence upward to the common ancestor and then down to 
the heir, and the number of all these steps constitutes the 
degree of consanguinity. The well-known illustration of 
Blackstone will perhaps serve to make this distinction 
clear. He makes a table by which it is easy to trace the 
kinship of King Richard III. and King Henry VII., their 
common ancestor being Edward III. 

The line leading to King Richard III. 

Edward III., common ancestor ; 

Edmond, Duke of York, great-grandfather; 

Richard, Earl of Cambridge, grandfather; 

Richard, Duke of York, father; 

Richard III., the intestate. 
The line leading to Henry VII. 

Edward HI., common ancestor; 

John of Gant, great-great-grandfather; 

John, Earl of Somerset, great-grandfather; 

John, Duke of Somerset, grandfather; 

Margaret, Countess of Richmond, mother; 

King Henry VII., heir. 
It will be noted that in the upward line from Richard HI. 
to Edward III. there are four steps, and in the downward 
line from Richard III. to Henry VII. there are five steps. 
At common law, therefore, Henry VII. was related to Rich- 
ard in. in the fifth degree, since there were five steps in 
the longer flight from the common ancestor, while under 
the civil law these two monarchs were related in the ninth 
degree, which is obtained by counting all the steps in both 
flights. 
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** Under these several methods of computation very 
different collateral relatives are placed in the same degree 
of propinquity. The grandfather's grandfather, for in- 
stance, is in the fourth degree. Under the rules of the civil 
law the grand-uncle, cousin-german and grand-nephews are 
equally in the fourth degree, while according to the canon 
or common law the great-grand-uncle, the grandfather's 
cousin, his cousin's son and grandson, the grand-uncle's 
great-grandson, the uncle's grandson and the brother's 
great-grandson are all equally in the fourth degree." 

The above illustration from Woerner's American Law of 
Administration will clearly show the widely different re- 
sults which are obtained by the use of these two methods 
of computing the degrees of consanguinity. 

§ 63. Fosthnmons Children. The universal rule is that 
children bom after the death of the father inherit the same 
as children bom in his lifetime, provided they are born 
within the period of gestation, which is usually fixed for 
legal purposes at the period of ten months, though there are 
cases where a longer time existed and the child was still 
considered legitimate. In some States the period is fixed 
at ten months within which the legitimacy of the child will 
be presumed, but where the period is not fixed by statute, 
the question of legitimacy may be either one of presump- 
tion or of direct proof. 

§ 64. Illegitimate Children* At common law an illegiti- 
mate child had no father and could inherit only from his 
mother, and this rule, either in its entirety, or with statu- 
tory modifications, prevails in nearly all jurisdictions at 
the present time. The iron rule of the common law which 
denied to an illegitimate child the possibility of legitima- 
tion, even though his parents married after his birth, has 
been changed by statute in nearly every State. The general 
rule now is that the marriage of the parents after the birth 
of a child, as well as before, renders the child legitimate 
and capable of inheriting the same as if he had been bom 
in wedlock. Most States prescribe by statute that upon the 
death of an illegitimate intestate, leaving a wife and chil- 
dren, his estate shall descend as in other cases, and that 
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if he leave a wife, and no children, his entire estate will 
descend to her. In case he leave no descendant and no 
widow, the inheritance passes backward to the mother, if 
she be living, and if not, to those who inherit from her. 

§65. Children by Adoption. Adoption was unknown 
to the common law, but was a well recognized social rela- 
tion under the civil law. Nearly all American States have 
statutes regulating the conditions and method of adoption. 
Such statutes are construed strictly, and if there be any 
substantial failure in meeting the conditions prescribed by 
the statute the adoption fails. It has often happened, by 
reason of the operation of this rule, that children who were 
adopted at a tender age, and who were of course in no way 
at fault, have found themselves, upon the death of an adopt- 
ing father, left penniless. Not infrequently they have been 
taught to believe that their parents were their natural an- 
cestors and never knew the contrary until their right to 
the inheritance was disputed by heirs at law of the blood. 
It is needless to say that more than ordinary care should 
be exercised, both by the courts and all parties concerned, 
in seeing that every condition necessary to a legal adoption 
is fully met. Adopted children inherit generally from the 
adopting parents the same as natural children, but by their 
adoption they do not become heirs at law of the natural 
descendants of their adopting parents. If a father have 
three natural children and adopt another, upon his death 
his property will descend to the four equally, but if one 
of the natural children die unmarried and without issue, 
his estate will descend to his two natural brothers and his 
father and mother, if living, but the adopted child will take 
nothing. If the adopted child die, unmarried and without 
issue, any estate which he may have inherited from his 
adopting parents will be inherited by the next of kin of 
such parents, as if he had been a natural child, but in most 
jurisdictions property not so inherited will descend to the 
next of kin of the adopted child without regard to the 
adoption. As a general rule the adopted child will still 
inherit after adoption from his next of kin. 
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§66. Administrators' and Executors' Accounts, tn 

i^early all jurisdictions at the present time but one account 
is required of an executor or administrator and that the 
final account. When the period of administration extends 
to more than a year, it is usual to require an accounting at 
the end of a year and another at the time of final settlement, 
but this becomes unnecessary where the period of admin- 
istration is short. At the time of the final accounting al- 
most everything which has been done during the period of 
administration is subject to review. Most orders entered 
by the court before that time are considered merely inter- 
locutory and may be changed or set aside in the final 
accounting as the equities of the case may seem to require. 
In all jurisdictions notice to all parties in interest is re- 
quired of the presentation of an administrator's or 
executor's final account for approval. The method of giv- 
ing such notice is nearly always statutory and the ordinary 
requirement is that notice of the time and place of present- 
ing such final account shall be given to all parties in interest 
who reside within the jurisdiction by the service of written 
notice upon them. Like notice is given to non-resident par- 
ties by filing in the office of the clerk of the court an 
affidavit, setting forth the names of such non-residents and 
their last known postoffice addresses, whereupon the clerk 
mails to each one of them a copy of a notice, before that 
time published in some newspaper of general circulation, 
giving like notice of the time and place of the final settle- 
ment. Any legatee, devisee, heir at law or other party in 
interest, may appear at the time and place mentioned in 
such notice, either personally or by counsel, and object to 
such final account, or any particular item therein. Such 
objection is ordinarily in writing, and upon its filing the 
court sets down the matter in controversy for hearing. At 
the hearing evidence is introduced, arguments are heard, 
and the court makes final disposition of the objection. 

§67. Executors' Commissions. Executors and admin- 
istrators are entitled to compensation for services per- 
formed by them in administering upon the estates of dece- 
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dents. The statutes of administration ordinarily fix a 
maximum sum, to be ascertained by a certain percentage 
upon the assets, beyond which the courts may not go in 
fixing such allowance. Within this limit the court may 
allow such sum as seems, under all the circumstances, to be 
equitable and just. The statutes of Illinois fix the maximum 
amount which an executor or administrator may receive 
as compensation, at a sum not exceeding six per cent of the 
value of the personal estate and not to exceed three per 
cent of the value of the real estate sold, together with such 
actual expenditures as may have been necessary in collect- 
ing the assets, etc. 

§68. Attorney's Fees. In the early history of the 
administration of estates in America the question of attor- 
ney's fees cut little figure. Nearly all executors and admin- 
istrators were supposed to be competent, and in fact were 
competent, with such help as they might get from the court, 
to administer the estate and file the final account. As 
wealth increased and business affairs became more com- 
plex, it became more and more necessary for executors and 
administrators to seek professional advice in performing 
their duties. It was of course always necessary to employ 
lawyers to bring suits, or to defend them, on behalf of the 
executor, in other courts than the probate court; but as 
the business of probate courts multiplied and the probate 
practice became more fixed, the skilful handling in pro- 
bate of the affairs of an estate became more necessary. 
Millions of assets, complicated with the rights of others in 
every conceivable way, are often placed by death under the 
control of an executor or administrator who has no special 
legal knowledge. Widows, who have the first right of 
administration in the majority of cases, are usually 
quite unaccustomed to business methods and are wholly 
unlearned in the law. 

It is now well settled that an executor or administrator 
has the right at the expense of the estate to employ counsel 
to advise hinn in matters relating thereto, and for such 
advice and assistance he is entitled to receive from such 
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assets a sum suflScient to pay his attorney for the services 
so rendered. The estate, as such, is not directly responsible 
to the attorney for fees in most jurisdictions. This is 
because an executor or administrator is not permitted to 
make contracts of any kind which will bind the assets of 
the deceased. If an administrator or executor employs a 
lawyer he is primarily liable to the lawyer for the services 
which he may perform, but if the services so performed 
by the lawyer are reasonable and of benefit to the estate, 
the probate court will allow to the executor out of the 
estate's funds a sum sufficient to pay the lawyer his reason- 
able fees. It is probable that more objections to final 
accounts are aimed at the two items for executor's and 
attorney's fees than to all other items combined. This 
whole matter is entirely within the discretion of the court 
and while that discretion is, of course, reviewable on appeal, 
the decision of the probate court in that behalf is not often 
reviewed. 

§69. Order of Discharge. Upon the approval of the 
final account it usually appears that there is a balance due 
to be distributed to the legatees, in testate, and to the heirs 
at law, in intestate estates. The order of the court upon 
entering such approval is that the executor or adminis- 
trator be discharged upon the payment of costs and the 
filing of receipts of the several distributees for their shares 
of the estate. This of course applies only to the personal 
estate in most jurisdictions, though in some States a certifi- 
cate of descent as to the real estate, or something in that 
nature, is delivered to the devisees or heirs. When the 
final order of approval of the account is entered and the 
estate declared closed, an appeal will lie to some court 
fixed by statute; and ordinarily the matter concerning 
which the appeal is taken will be tried de novo, that is, from 
the beginning. The matter of the settlement of the estate 
will remain in abeyance pending such appeal and the estate 
will not be fully settbd until the filing of the order of the 
appellate court. 

§70. Testamentary Trusts. Probate courts in very 
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many of the States of the American union are given by 
statute jurisdiction of testamentary trusts. Such jurisdic- 
tion is usually confined to cases arising out of wills pro- 
bated in the particular jurisdiction in which the estate was 
settled. The administration of such trusts by some court 
would seem to be as necessary as the original administra- 
tion of the estate. In jurisdictions where the courts of 
probate do not have this power over testamentary trusts, 
the court turns over the subject matter thereof to the trus- 
tee and files his receipt therefor, after which it concerns 
itself no further about the matter. The testamentary trustee 
takes the assets given him by the will and administers thenj 
honestly, if he be so disposed, but in any event adminis- 
ters them, unless the amount be very large, without the 
supervision of any court. Of course, courts in chancery 
have jurisdiction of all trusts, including those of a testa- 
mentary nature, and if the amount involved is sufficiently 
large to warrant the expenditure, the parties in interest 
may file a bill in chancery for an accounting and in that 
way the affairs of the trust may be supervised. But this 
method of procedure is so slow, so expensive, and in many 
ways so inadequate, that by far the greater number of juris- 
dictions in the United States now commit the control of 
trusts of a testamentary nature to the same court in which 
the will was proven. These courts, on assuming this juris- 
diction, in fact only continue the administration of the 
estate and eventually see to it that the persons entitled to 
the distribution of the trust estate receive it. The estate 
is really controlled in much the same manner as was the 
original estate, the court having the power to require 
accountings from time to time and the filing of new bonds 
whenever necessary and the doing of all other things which 
good administration would require. The trustee has the 
privilege of filing accounts speedily and inexpensively in 
a court which has jurisdiction to supervise and approve 
them and he is thereby saved, it may be, the necessity of 
suflfering a large loss when, years after he has accepted a 
trust, he is brought into a court of chancery to answer a 
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bill for accounting, when his vouchers are lost and his wit- 
nesses are dead. 

§71. Ouardian and Ward. The law relative to this 
important subject, now largely administered in courts of 
probate, is descended to us from the chancery courts of 
England. Since, as has been heretofore explained, minors 
are quite capable of receiving property of any kind, either 
by descent or purchase, it follows from the fact that they 
are legally incapable of managing and controlling their 
own affairs that some one must be appointed to care for 
and manage their estates. The person so appointed is 
called the guardian and the person for whom he acts is 
called the ward. The almost universal rule is that persons 
under the age of twenty-one years are legally incapable of 
managing their own affairs, but in a number of jurisdic- 
tions in America an exception is made to this rule in the 
case of females, who become of age in such jurisdictions 
at the age of eighteen years. It is elementary law that a 
person who has not yet obtained his majority can make no 
binding contract, except for necessaries. An exception to 
this rule is that persons under age may nevertheless enter 
into a contract of marriage which is valid. The contracts 
of a minor are not void, but are voidable, and if, when he 
attains his majority, he desires to repudiate the contract, 
he may do so within a reasonable time after his disability 
has been removed. But during his minority it is necessary 
that there be some person with power to manage his affairs. 
If the person for whom it is desired a guardian be ap- 
pointed is under the age of fourteen years, any one, pref- 
erably a relative, may apply for letters of guardianship, 
but ordinarily no guardian of the person of the ward will 
be appointed when either of the parents of the ward is 
living. The exception to this rule is found when it appears 
in evidence that the parent is an unfit and improper person 
to have the care, custody, nurture and education of the 
ward. Under such circumstances the court will appoint 
some one other than the living parent as guardian of the 
person of the ward. Upon arriving at the age of fourteen 
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years, in most jurisdictions, the ward may, with the 
approval of the court, select his own guardian. The court 
may of its own motion in many jurisdictions appoint a 
guardian, but in most States it is required that notice be 
given to the next of kin before such action is taken. 

The right of the father to the possession of the ward, 
even as against the mother, was a well-settled principle of 
the common law, the only exception being during the early 
years of the ward's life when the attentions of a mother 
were indispensable.. In modem times most States have by 
statute placed the parents of the child upon an equality in 
the matter of care, custody, and education. In most States, 
also, it is required that the person with whom the ward is 
actually residing shall be notified of an application for let- 
ters of guardianship of the person. It often happens, how- 
ever, that one or both parents are appointed guardian of 
the estates of their own children. This ordinarily occurs 
where the child inherits property in his own right. In such 
cases the right of the parent to the child is not affected, and 
the right of the child to be cared for and supported by his 
parents remains the same as it did before. When a guar- 
dian is appointed, if he be of the person, it is his duty to 
take charge of the ward personally, or see that the ward is 
properly cared for in every way. He must provide for his 
material welfare, furnish him with sustenance, purchase 
his clothing and supervise his education. It is his duty to 
see to his moral welfare, and in fact exercise all that con- 
trol over the child which a prudent and thoughtful parent 
would exercise over his own offspring. If he be guardian 
also of the estate, it is his duty to take possession of the 
property of his ward. If the ward own real estate, the 
guardian must see to the repairs and ordinary and inci- 
dental improvements thereon ; must pay the taxes and col- 
lect the rents. If the ward have personal estate, it is the 
duty of the guardian to invest the same in such securities 
as the law permits. It is an almost universal rule of guar- 
dianship that the guardian may not invest his ward's estate 
in any business venture whereby it will become imperiled. 
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nor can he himself use it lawfully. If the guardian does 
use the ward's estate and makes a profit from its use, the 
profit is the ward's and not the guardian's; and if, on the 
other hand, there be a loss, the ward will recover from the 
guardian, or his bondsman, not only the amount lost, but 
interest thereon for the entire time it was so employed. 
The guardian's first duty is to file an inventory, in which 
he should set out a specific description of each piece of real 
estate, together with a description of its condition, its 
probable rental value, and whether or not the title of the 
ward is good and whether the same is incumbered. He 
must also include in the inventory a complete list of all the 
personal property of the ward. It is quite usual for the 
statutes of a State to provide that investments by the guar- 
dian shall only be made in certain classes of securities, such 
as the bonds of the United States, the bonds of the State, 
or any municipality therein, or mortgage upon real estate 
where the amount of the mortgage does not exceed fifty 
per cent of the fair cash value thereof, or such other secu- 
rity as may be particularly specified. A guardian is ordi- 
narily given a reasonable time within which to make the 
investments which the law requires, but if he fail or neglect 
to make such investment within a reasonable time the 
courts will, on an accounting, charge the guardian with 
interest upon the idle funds. 

Support of Ward. In case the ward has no right of 
support from any person it is the duty of the guardian, 
as has been before indicated, to provide therefor. If the 
guardian takes the ward into his own family he may charge 
to the ward in his account a reasonable sum for the board 
of the ward, or he may place the ward in some other suit- 
able place and pay his board there. It is usual for guar- 
dians to present to the court issuing the letters of guar- 
dianship a petition setting up all the facts and circum- 
stances connected with the ward and his estate, and ask 
the advice and direction of the court as to how he shall 
provide for the ward and how much he shall be permitted 
to expend therefor. This is particularly true where the 
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ward is to be sent away to be educated. A guardian has 
the right, and it is his duty, to make the usual and ordinary 
expendituriBs for the health and well being of his ward, 
even without order of court, up to the amount of the 
income from the ward^s estate, but it is never safe for the 
guardian to expend any portion of the principal belonging 
to his ward until he shall have filed a petition as aforesaid, 
and have received the advice and direction of the court in 
that behalf. If he does make such expenditure out of the 
principal, and the court on an accounting finds that the 
facts would have justified an order permitting it, the expen- 
diture will be allowed, but if not, the guardian will lose 
the amount so improperly expended. 

Where the guardian is the person from whom the ward 
is entitled to support, a different condition arises. The 
general rule is that, since the inheritance by the child in 
no way adds to the burden of the father and the father 
is still entitled to the services of the child until his major- 
ity, that the child must receive from the father the same 
support and maintenance to which he would have been 
entitled had he owned no property ; but where the parent 
is in straightened circumstances and unable to give the 
child educational or social advantages to which his fortune 
would naturally entitle him, the rule is relaxed and an 
allowance may be made in addition to that coming from 
the father for the support of the child in a manner which 
would be in accordance with his circumstances. But it is 
often diflScult for fathers who are guardians of their own 
children to fully comprehend the fact that the child is the 
owner of his property, even as against the father, to the 
same extent that he is as against a third person. A still 
different rule prevails where the father of the ward is 
dead and the mother survives. In that case the universal 
rule is to allow her out of the ward^s estate a reasonable 
sum for his support and maintenance. 

Right to Represent Ward. While all the courts have the 
inherent right to appoint a guardian ad litem to represent 
a minor *s interest, yet in many cases a general guardian. 
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duly appointed, must not only institute actions on behalf 
of his minor ward, but must defend his ward against others. 
Very frequently the ward is a tenant in common with other 
persons, all having inherited from a common ancestor, and 
partition proceedings become necessary in order to sell the 
property, or for the purpose of separating the ward^s inter- 
est from that of his co-tenants. In all such proceedings the 
guardian is the proper person, usually with the consent of 
the court appointing him, to care for and promote the 
ward^s interest, even where he is the sole owner thereof. 
In nearly all jurisdictions the power to order such sale is 
vested in courts appointing the guardian. The method of 
procedure differs somewhat in different jurisdictions, but 
in all of them the theory of the procedure is that the ward 
comes into court by his guardian, and asks leave to sell his 
property. It is the policy of the law to preserve the prop- 
erty of the ward as nearly as may be in the same condition 
in which it comes to him, leaving its ultimate disposition 
to the discretion of the ward when he shall have arrived at 
his majority, but often the cost of the ward's education and 
maintenance is such that a sale must be had. 

By the statutes of most States, for the purpose of main- 
tenance of the ward, or for the purpose of more advan- 
tageous investments, the ward's realty may be sold. The 
proceeding is usually begun by petition, signed and sworn 
to by the guardian, upon the filing of which notice is served 
upon the ward personally, and usually publication is re- 
quired for a certain length of time, giving notice to all 
persons that at a certain term of court application will be 
made for leave to sell the real estate of the ward. Upon 
the return term of such notice the material allegations of 
the petition must be proven and it must be shown to the 
satisfaction of the court that all the requirements of £he 
statute have been strictly fulfilled. Decree is then entered 
for the sale of the real estate and after advertisement for 
the statutory period, the ward's realty is sold at public 
sale. The subsequent proceedings are substantially the 
same as those relating to an administrator's sale of real 
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estate. A private sale of the ward's real estate by deed 
of the guardian is unknown. A contract by a guardian to 
sell the real estate of his ward before the entry of decree 
of sale is void, so far as the ward is concerned, and if 
there be any liability upon the contract it is the personal 
liability of the guardian. In most States equity retains 
its original jurisdiction in matters of guardian and ward, 
usually concurrent with that of courts of probate in the 
same matter, but in some of the States the courts of equity 
still retain exclusive control. 

Accounting and Settlement. The relations of guardian 
and ward are among the most intimate and require the 
greatest good faith of any known to the law. The guardian 
is a trustee, and inasmuch as his cestui que trust is pre- 
sumptively incapable of any supervision whatever over thQ 
subject of the trust, the burden of showing perfect recti- 
tude of dealing in all matters relating to the ward's estate 
is always upon the guardian, even more than in the case 
of executors and administrators. Strictly accurate and 
minute accounts should be kept by a guardian. The law 
presumes that he is ready at all times to give in detail 
the account of his stewardship and to place before the 
court appointing him, and the ward upon his arrival at 
full age, a detailed account of all his actings and doings 
in the premises. No action of the ward during minority 
will legally estop him from questioning the sufficiency of 
his guardian's account, and even after majority the acqui- 
escence of the ward must be of such a nature and under 
such circumstances that full knowledge and perfect ap- 
proval of the doings of his guardian must be presumed in 
order to estop the ward from questioning them. 

Almost universally a guardian is required to file an 
account at the end of the first year of his guardianship and 
present the same to the court of probate for approval. 
The approval of such account current does not estop the 
ward from questioning its sufficiency upon his arrival at 
full age. But practically such accounts are seldom dis- 
turbed. They afford the court an opportunity to observe 
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the course of administration on the part of the guardian 
and permit that supervision and control which is often so 
necessary for the preservation of the estate. After the 
approval of the first accounting, the various jurisdictions 
diflFer widely as to subsequent accountings, many requir- 
ing annual accounts while in others biennial and triennial 
accounts are sufficient. In addition to the accounts which 
a guardian is presumed to keep, good administration 
requires that he keep vouchers for all expenditures in 
the least out of the ordinary. The guardian will find these 
particularly useful in settling with the accounting officers 
of the court and in convincing the ward that the affairs 
of his estate have been properly managed. On the final 
settlement of the guardian *s account the ward must have 
full notice of the time and place and is always permitted 
to file objections either to the whole or to items of the 
guardian ^s account. Upon objection being filed to any 
item the burden of proof is always upon the guardian to 
show the accuracy of the figures and the necessity for the 
expenditure for which credit is asked. 

Guardians' Bonds. A guardian, unless he be appointed 
in the last will and testament of some testator and is 
therein excused from giving bond, is required in all juris- 
dictions to give bond with surety for the faithful perform- 
ance of his duties and, particularly, that he will account 
to the ward upon his arrival at full age for all of 
the estate committed to his care. Ordinarily, two sureties 
are required upon such bond, but in very modem times 
surety companies are accepted in lieu of individual bonds- 
men. In case of a default on the part of the guardian, the 
surety becomes liable to the ward for any deficiency which 
may be found in the former's account. If there has been 
an accounting in the probate court and an amount due to 
the ward found by the order of that tribunal, and the guar- 
dian fails to pay such amount within the time limited in 
such order, the ward may bring suit against the bondsmen 
for the recovery of such deficiency with interest, and upon 
a trial of the case at law against the bondsmen the finding 
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of the probate court will be res ad judicata (a matter judi- 
cially settled) as to the amount due. If the ward has 
arrived at full age and the guardian has died, or absconded, 
or for any reason cannot be brought into the probate court 
for an accounting, he may still bring suit against the bonds- 
men and in such suit may show what would ordinarily be 
shown in the probate court and recover a judgment for the 
amount found to be due him upon such evidence. It often 
happens during the period of administration that a bonds- 
man dies, or becomes insolvent, and further surety is 
required. Courts of probate have jurisdiction to require 
the guardian to file a new bond with sufficient surety within 
a time to be fixed by the court and should also require at 
the same time a full accounting by the guardian and an 
exhibition of the estate, in so far as it is personalty, in 
court, so that the liability of the bondsmen upon the new 
bond and upon the old may be distinctly separated. 

§ 72. Testamentary, Foreign, and Ancillary Ouardians. 
In nearly all States it is provided by statute that a testator 
may by will appoint a guardian for his minor child and he 
may, as before indicated, provide that no bond shall be 
required of such guardian. Formerly such an appointment 
carried with it guardianship of both the person and the 
estate, even as against the mother, but the modem stat- 
utes, giving to the mother equal control of her child wilh 
the father, have in such jurisdictions generally been held 
to supersede the right of the father to appoint a guardian 
of the person of the child contrary to the will of the mother. 
A testamentary guardian has no power imtil he has been 
commissioned by the court having the right to appoint guar- 
dians, and thereafter his powers and duties are the same 
as a guardian appointed in any other way. 

Foreign guardians appointed at the place of domicil of 
the non-resident ward frequently desire to come into the 
jurisdiction for the purpose of collecting debts due the 
ward, or for the purpose of managing, controlling, or sell- 
ing the real estate of the ward in that jurisdiction. If 
authorized by statute, this may be done, but if the statutes 
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of the State do not permit action by a foreign guardian it 
is necessary to appoint an ancillary guardian, whose duty 
it will be to care for, manage, and preserve the estate of 
the ward located within the appointing jurisdiction. Such 
guardian may, with relation to the property within his 
control, do that which an ordinary guardian could do in 
the same behalf. 

Removal of Guardian. Removals of guardians are gov- 
erned by statute, but it may be said generally that any act 
of maladministration of the estate of the ward, or, if the 
guardian be of the person, any conduct which would render 
the guardian unfit to have the control and education of a 
child of tender years, will be sufficient cause for removal. 
If the court finds, that he should be removed, after due 
notice to guardian, a new guardian will be appointed and 
the old guardian will be ruled to file his final account within 
a short day to be fixed by the court. If such accounting 
is satisfactory and the amount due the ward is turned over 
to the new guardian, the old guardian will be discharged 
and his bondsmen released. Substantially the same process 
of accounting and discharge will occur where the guardian 
resigns. 

§ 73. Conservators, Curators, and Ouardians of Persons 
not Minors. Unfortunate persons of full age who are 
either lunatics, idiots, insane, feeble-minded, drunkards, or 
spendthrifts, are in most jurisdictions cared for by courts 
of probate through persons appointed by that court. They 
are sometimes called the committee, sometimes curators, 
sometimes conservators, and sometimes guardians, but their 
duties are the same in any case. The minority of a child 
is a fact so easily ascertained that its determination is 
always left to the court without the aid of a jury, but the 
question of the disability of a person of full age by reason 
of any of the above causes is often a matter about which 
there may be honest difference of opinion. In most juris- 
dictions the question as to whether a person is insane or 
feeble-minded or a drunkard, etc., is submitted to a jury or 
a commission, who, after hearing the evidence produced, 
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determine the controverted fact. If it be determined that 
the person is not under disability the cause ends, unless 
an appeal be taken, but if it be determined that the dis- 
ability exists, the court having jurisdiction thereof will 
appoint an oflScer who is to all intents and purposes a guar- 
dian, no matter what his oflScial title may be, and who will 
proceed to administer upon the estate of his imfortunate 
ward in substantially the same way in which a guardian 
cares for and manages the estate of a minor. In all juris- 
dictions provision is made for the restoration of the unfor- 
tunate ward to the control of his own property. This 
question of restoration is ordinarily submitted to a jury, 
though in a number of jurisdictions a certificate of dis- 
charge from a state hospital for the insane will be suffi- 
cient. If the ward be discharged as cured a rule is entered 
upon the conservator to file his final account within a time 
limited by the court, and the subsequent proceedings will 
be the same as those between a guardian and his adult 
ward. 
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MORTGAGES 
CHATTEL AND REAL 



PART I 



CHAPTER I 

NATURE AND HISTORY 

§ 1. Definition and Description. In most States today a 
mortgage is a lien on real or personal property, or any 
interest therein, created by the agreement of the parties, 
to secure the payment of a debt, or performance of any 
obligation. And it is either, by a formal instrument pur- 
porting to be a conveyance of the property by the mort- 
gagor to the mortgagee, subject to be void if the debt or 
obligation is discharged at maturity, otherwise to be abso- 
lute and indefeasible; or, it is any arrangement intended by 
the parties to create such lien; or to make the property 
security for such obligation which will be moulded by the 
court of equity into a mortgage, though by strict legal rules 
it would not have that effect, as where it purports on its 
face to be an absolute deed, but was really intended by the 
parties as security for a debt; or, where a loan has been 
made on promise to give a formal mortgage which the bor- 
rower has failed or refused to execute after obtaining the 
loan; or, where land has been conveyed absolutely and the 
l^rice is not paid; in either of which cases, the court of equity 
will, at the suit of the creditor, declare the transaction to 
be a mortgage, or order the execution of a formal mort- 
gage, whenever it is made to appear clearly that equity 
requires it, and that it can be done without prejudice to 
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2 MORTGAGES— CHATTEL AND HEAL 

strangers who have acted innocently on the supposition 
that the transaction was what it purported to be. A trans- 
action which would not be suflScient to create a mortgage 
at law, but has that effect before a court of equity, is spoken 
of as an equitable mortgage. 

There is a material distinction also to be noticed between 
a pledge of goods and a chattel mortgage. A pledge, or 
pawn, is a deposit of goods redeemable on certain terms, 
and either with or without a fixed period for redemption. 
Delivery accompanies the pledge and is essential to its 
validity ; whereas, a chattel mortgage may by most statutes 
be made without any change of possession, if the mortgage 
is properly recorded in the public oflBce as required by 
statute. The general property in the thing never did pass 
by the pledge, as was formerly the case in a chattel mort- 
gage, and still is, in several States for certain purposes. 

§ 2. At the Old Common Law. It is not known whether 
the practice of pledging lands for the payment of money 
existed among the Saxons; but, as early as the reign of 
Henry II. (1154-1189), two methods of pledging lands were 
in use and described by Glanville, then Chief Justice of 
England and one of the first writers on the English law. 
He speaks of loans being made on the credit of things put 
in pledge, the thing being a chattel, or land, and any inter- 
est therein. He says: 

** Sometimes also a thing is pledged for a certain period, 
sometimes indefinitely; again, sometimes a thing is pledged 
as a mortgage, sometimes not. A pledge is designated by 
the mortgage when the fruits and rents, which are received 
in the interval, in no measure tend to reduce the demand for 
which the pledge has been given ; when, therefore, movables 
are put in the pledge so that the possession is deliv- 
ered to the creditor for a certain period, he is bound to 
keep the pledge safely, and neither to use it, nor otherwise 
employ it, so as to render it of less value. But if the thing 
be of such a description that it necessarily requires some 
expense and cost, that is, that it might be fed, or repaired, 
then the stipulation of the parties on that subject shall bq 
abided by.*' 
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Movable Valuables. **When a movable thing is put in 
pledge, and seizin of it has been delivered to the creditor 
for a certain time, it has been agreed, between the creditor 
and debtor, that the proceeds and rents shall, in the mean- 
time, reduce the debt, or that they shall in no measure be 
so applied, the former agreement is just and binding; the 
other one is unjust and dishonest, and is that called a 
mortgage; but this is not prohibited by the king's court, 
although it considers such a pledge as a species of usury. 
Hence, if anyone die, having such a pledge, and this be 
proved after his death, his effects shall be disposed of as 
those of a usurer. In other respects the same rule should 
be observed as in pledges of movables, concerning which 
we have already spoken. But it must be remarked that if 
after anyone has paid his debt, or properly tendered it, 
and the creditor should maliciously retain the pledge, the 
debtor upon complaining to the court may have the appro- 
priate writ. 

**If the creditor lose his seizin either by means of the 
debtor, or any other person, he cannot recover it through 
the assistance of the court; for, if he were unjustly and 
without judgment disseized by any other person than the 
debtor himself, the debtor may have an assize of novel 
disseizin; if, however, the creditor was disseized by the 
debtor himself, the court will not assist him against the 
debtor in recovering his pledge, for the creditor should 
resort to an original suit in debt.'* ^ 

Littleton's Tenures, the first treatise exclusively on 
land law, which was written about 1470-1480, in §332, 
gives another turn to the word mortgage. He intimates 
that it is so called because it is dead to the debtor forever 
if he does not pay at the day appointed, and so is, there- 
fore, a dead pledge {mort-gage) ; he does not even notice 
Glanville's interpretation, which may be assumed to be the 
more correct because made nearer the time when such 
arrangements were introduced. This agreement by which 
the rents and income of the property were not to be applied 
to reduce the debt, was called mortgage {mortuum vadium) ; 
and, where the profits and rents were to be applied to 
reduce the debt, it was called a living pledge {vivum 

1 Glanville Lib. X. cc. 6-11. 
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vadium) ; which contrast also tends to confirm Qlanville*8 
idea of the reason for the name mortgage. 

§ 3. Ancient Legal FoniL Before the enactment of the 
Statute of Frauds (29 Charles 11., c 3— A. D. 1677), no 
writing was necessary to pass any interest in land ; but by 
the original common law, all transfers of a life estate or 
more, were void xmless accompanied by an actual delivery 
of the possession of the land to the grantee at the moment 
of transfer, which delivery was called livery of seizin, and 
any deed executed by the parties at the time of the trans- 
action, declaring its terms, was of value merely to prevent 
subsequent disputes as to the terms on which the transfer 
was made. The effect of the transaction depended entirely 
upon the stipulations of the parties made as to its effect 
at the time of the transfer, and any agreement not made 
tDl a later day, and not accompanied by an actual delivery 
of the land, was of no effect. These agreements made at 
the time need not be in writing, and, if in writing, might 
be partly in one instrument, and partly in another, as if 
the transfer were declared by one deed and the defeasance 
by another, both agreed to at the time of the transfer. The 
form which the transaction took in practice was to convey 
the land to the mortgagee at the time the loan was made, 
making livery of seizin to him, subject to a defeasance, or 
condition subsequent, expressed in the same deed, or in a 
separate instrument, that, if the debt were paid at the day 
named, the transfer should be null and void, and that the 
grantor might re-enter and possess himself of his property 
as he had it originally ; but, that if it were not so paid at 
the appointed day, the conveyance should be absolute and 
indefeasible. 

§4. Legal Effect of Mortgage at the Common Law. 
The whole law relating to conveyances subject to condi- 
tions subsequent, applied strictly to this kind of convey- 
ance in the law courts, and occasioned great inconvenience 
and hardship. The effect of the transaction at law was 
that the legal estate vested immediately in the grantee 
(called feoffee by reason of the conveyance being made by 
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livery), and a mere right of entry upon performance of 
the condition by paying back the money remained in the 
mortgagor, which right was neither devisable nor alien- 
able. If the mortgagor were in default, the condition was 
forfeited, and the estate in the mortgagee became absolute 
beyond possibility of redemption. So rigorous a doctrine, 
and productive of such forbidding, and as it proved event- 
ually, intolerable injustice, naturally led to exact and scru- 
pulous regulations concerning the time, mode, and place 
of performing the condition ; and they became all important 
to the mortgagor. 

Tendering of the Debt. Tender was required to be made 
at the time and place prescribed, and, if there was no place 
mentioned in the contract, the mortgagor was bound to seek 
the mortgagee, and a tender on the land was not sufficient. 
If no time of payment was mentioned, the mortgagor had 
his whole lifetime to pay unless he was quickened by a 
demand ; but, if he died before the payment, the heir could 
not tender and save the forfeiture, because the time was 
past. If, however, the money was declared to be payable 
by the mortgagor, or his heir, then the tender might be 
made by the heir at any time, indefinitely, after the death 
of the mortgagor till payment was demanded by the mort- 
gagee ; if a time was fixed for payment, and the mortgagor 
died in the meantime, his heir might redeem, though he 
was not mentioned — for he had an interest in the condition. 
If the money was not paid on the very day named in the 
deed the lands were absolutely forfeited, nor would any 
subsequent tender of the money avail the debtor, though the 
estate mortgaged was of much greater value than the sum 
borrowed. The obvious injustice of this doctrine did not 
prevail on the law courts to allow the smallest degree of 
liberality in the construction of this kind of conditions. 
The principles adopted by the law courts in construing 
such contracts being so contrary to the public good, sub- 
jecting those who borrowed money on land security to a 
total loss of property on any defaulting payment, the chan- 
cery courts were induced to interpose, and, by liberal and 
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equitable construction, mitigate the rigor of the common 
law. It was obvious that land mortgaged was only meant 
to become a security for the payment for what was bor- 
rowed, and that it never could be the intention of the per- 
son who mortgaged his land that a large estate should 
become the property of a creditor if a loan of a sum of 
money much less than the value of the land, was not paid 
at an appointed day. 

§ 5. The Equity of Redemption. The court of chan- 
cery, therefore, resolved that a condition of this kind was 
in the nature of a penalty against which equity ought to 
relieve; and that, all the creditor could be entitled to, in 
justice and conscience, was his principal, interest, and costs. 
These considerations induced the courts of chancery to 
establish as a ruling maxim, that although the condition 
was not strictly performed, by which the estate was for- 
feited at law, yet if the debtor paid the borrowed money, 
and the interest thereon, within a reasonable time, he 
should be entitled to call on the creditor for a reconveyance 
of his land. 

Redemption in Equity. This right acquired the name of 
an equity of redemption ; but it is not ascertained when it 
was first allowed. An unreported case in 37 Elizabeth 
(A. D. 1597) has been mentioned where a mortgagor had a 
decree in chancery for reconveyance of the lands mort- 
gaged on payment after default ; but the first reported case 
of allowance of redemption in equity after default, was 
decided in the first year of Charles I. (A. D. 1625), ^ in which 
the right is supported as a matter of course and appar- 
ently well-recognized; from which it would appear that the 
practice in the courts of chancery permitting mortgagors 
to redeem after default, was introduced during the reign 
of James I. The right to redemption being thus estab- 
lished, it soon became settled that this right existed and 
might be exercised many years after the time of the default, 
the mortgagor merely suffering the inconvenience of pre- 
sumptions against him and the disfavor of the court arising 

1 Emanuel College v. Evans, 1 Bep. in Ch. 10. 
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from his neglect, unless he gave satisfactory reason for 
the delay. 

§ 6. The Right to Foreclose. The court of chancery 
having thus extended its protection to the mortgagor by 
allowing him to redeem after his estate was forfeited in 
law, it also soon gave the mortgagee the right in a rea- 
sonable time after forfeiture, to call on the mortgagor for 
the payment of the money, or else to be forever foreclosed, 
or excluded from any further equity of redemption. This 
was accomplished by the mortgagee filing a bill in chancery 
praying that the mortgagor be required to pay within a 
reasonable time to be fixed by the court, and on failure to 
do so to be forever barred; such was. the origin of the 
modem bill of the mortgagee to foreclose. As money loaned 
on mortgages is seldom paid on the appointed day, the 
whole jurisprudence of mortgages was soon taken over 
by the courts of chancery, the common-law rules became 
inoperative, and the common-law courts lost their cogni- 
zance of such cases in actual practice. 

§7. Conveyancers Seek to Avoid Equity of Redemp- 
tion. As soon as the right to redeem in equity after for- 
feiture at law became established, money lenders set them- 
selves about to discover means of evading the equity, so 
as to restore the unconscionable advantage before enjoyed 
by them; but the courts of chancery were determined to 
avoid the oppression; and, it will be of interest to note 
some of the schemes that were resorted to, and how they 
fared. A proviso that the right to redeem should exist only 
during the life of the mortgagor was held void, and the heir 
was allowed to redeem. An agreement in a mortgage of 
land, owned jointly by husband and wife, that the mortgage 
might be redeemed only by the husband, or the heirs of his 
body, was also held void; and he having died without issue, 
his widow was permitted to redeem, it being argued, that 
restraint on redemption had always been discouraged since 
redemption after default had been permitted, and it would 
be a mischievous thing if it were permitted, by any means, 
to prevail, for then it would be a common practice at once 
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for scriveners, as agents of the lenders, to insert the ap- 
proved provision in every mortgage.^ One seized of lands 
worth two hundred pounds per year, mortgaged them for 
two hundred and fifty pounds, and covenanted to make 
absolute conveyance if the debt was not paid in seven 
years; but the court held that no agreement made at the 
time of making the mortgage, if the money was not paid 
at the appointed time when the conveyance should be 
absolute, would be regarded in chancery, and no agreement 
could take away the right to redeem; wherefore the mort- 
gagor's heir was permitted to redeem.* Another person 
mortgaged his estate for two hundred pounds and at the 
same time executed and delivered to the mortgagee a land 
contract, by which he agreed that if the money were not 
paid on the appointed day, the mortgagee should have the 
right to buy the mortgagor's equity of redemption for, and 
upon payment of, the further sum of seventy-eight pounds, 
at any time within ten days after the default. The mort- 
gagor died, leaving an infant son his heir; default was 
made under the mortgage ; the mortgagee paid the seventy- 
eight pounds to exercise his option to buy; the infant filed 
his bill to redeem ; the mortgagee insisted that his title was 
absolute by exercise of his option; but the court decreed 
redemption.*^ A mortgagee, having filed his bill to fore- 
close against the mortgagor and all his creditors, one of 
the creditors paid the money to redeem, on agreement with 
the rest, that, if they would pay the money advanced by 
him by the day named, they should have advantage of the 
redemption ; otherwise^ he should have the lands absolutely. 
The creditors failed to pay by the day named; the one who 
had advanced the money enjoyed the lands for twenty 
years; and then, the other creditors filed their bill to re- 
deem; they were permitted to do so, because the new agree- 
ment between the creditors was in substance a mortgage 
as to the other creditors.® 

« Howard v. Harris, 1 Vem. 33, 190; Jasom v. Eyers, 2 Ch. Ca. 32. 

* Bowen v. Edwardig, 2 Bep. in Clu 221. 
5 Willett V. Winnell, 1 Vem. 488. 

• Exton y. Greaves, 1 Vem. 158. 
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§8. A Fixed and Unavoidable Principle in Chancery. 
Thus established, the equity of redemption became an insep- 
arable incident to every mortgage, and it was provided that 
all restraints imposed upon it by the parties, should be 
relieved against as being, in fact, terms extorted by the 
mortgagee from the necessities of the borrower, and tend- 
ing to usury and oppression. 

This idea is expressed in one of the cases as follows : 

**This court, as a court of conscience, is very jealous of 
taking securities for a loan and converting such securities 
into purchases; and, therefore, it is an established rule, 
that a mortgagee can never provide at the time of making 
the loan for any event or condition on which the equity of 
redemption shall be discharged and the conveyance become 
absolute. And there is great reason and justice in this rule ; 
for necessitous men are not, truly speaking, free men ; but, 
to answer a great exigency, will submit to any terms that 
the crafty may impose upon them.'' While the chancery 
will not permit any restriction on the equity of redemption 
at the time of taking the mortgage, or at any subsequent 
time while the property is retained as security for a debt, 
the parties may, at any time, terminate the relation by a 
present release by the mortgagor to the mortgagee on any 
fair terms. Though the court will watch with jealous care 
to see that the mortgagee has not used his position to take 
advantage of and oppress the mortgagor, they will not 
treat the settlement as a mortgage, if the mortgagor has 
released his equity of redemption, and the mortgagee has 
released all claims against the mortgagor and cancelled the 
debt, though there may be an agreement that the mort- 
gagor shall have a right to repurchase within a specified 
time. That privilege must be exercised strictly, according 
to its terms, and at the appointed day, or it is absolutely 
lost. But if the debt remains uncancelled, the parties are 
mortgagor and mortgagee, and the equity of redemption 
exists after the next default'' 

§ 9. Power of Sale on Default. As soon as it became 
manifest that there was no escape from the conclusion that 
the right to redeem on default is an inseparable incident to 

7 Vernon v. Bethel], 2 Eden 113. 
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every mortgage, money lenders set themselves about to 
invent means of avoiding the inconvenience, difficulty, and 
delay attending bills to foreclose ; and, by the ingenuity of 
scriveners, the idea was hit upon of incorporating in the 
mortgage a power to the mortgagee, in case of default in 
payment, to sell or mortgage the premises, and with the 
proceeds pay the original mortgage, interest, and costs, 
and account to the mortgagor for the balance if any; or, 
to make the conveyance to trustees in trust for the benefit 
of the mortgagee for a term of years, or absolutely, with 
power and direction in case the debt was not paid at 
maturity, to sell the land or property mortgaged, and with 
the proceeds to buy the mortgage notes, or pay the mort- 
gage debt and interest, and account to the mortgagor for 
the balance if there be any. The validity of such arrange- 
ments was a matter of doubt for a considerable time. 

Power of Sale; Where Vested. At the end of the 
eighteenth century the question was still undecided, and 
Mr. Powell, an eminent writer on mortgages, writing at 
about this time, said: 

**Now, though it may be true that there is an obvious 
difference in point of circumstances, yet there is no differ- 
ence in substance between the case where the power of sale 
is vested in the mortgagee, or where it is created by a dis- 
tinct trust; for, if the trust be warranted in point of equity, 
a court of equity will distinguish and separate the char- 
acter of trustee and mortgagee, though united in one per- 
son ; and, if the trust be not supportable in point of equity, 
such court will confound the character though branched in 
two persons; consequently, if the principle be, that the 
transaction being in nature a mortgage, the mortgagee can 
not avail himself of any collateral contract whereby he may 
acquire an irredeemable estate without the subsequent con- 
currence of the mortgagor, of a decree of the court of 
equity — equity, which attends to the material, or substan- 
tial contracts, without considering mere matters of form, 
will resist the innovation in whatever shape it appears ; the 
validity of such a trust, therefore, seems at present of too 
doubtful a complexion to be relied upon as a source of irre- 
deemable title.'* ^ 

8 Powell Mortgages 12a. 
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The validity of such powers seems first to have been 
squarely sustained in the case of Clay v. Sharpe, not re- 
ported, in the court of chancery, in 1802; which was later 
confirmed and approved in England and this country gen- 
erally.® 

But for the relation of mortgagor and mortgagee, which 
induced the courts of chancery to interfere to relieve Ihe 
mortgagor from oppression and overreaching by money 
lenders, there would be no question of such an arrange- 
ment ; for the practice had been recognized for centuries in 
England, of powers being granted by landowners to others 
to sell or charge their land, and the validity of these 
arrangements was thoroughly established. The reason on 
which it was permitted in the case of mortgages, was the 
right of the parties to make such contracts as they pleased, 
provided no principle of law, or equity, were violated ; and 
the courts seemed to have concluded that the existence of 
the mortgage did not prevent the owner from making an 
independent contract, authorizing the mortgagee to sell the 
premises to pay off the debt. 

This was thought not especially oppressive to the mort- 
gagor, since the mortgagee could not purchase at his own 
sale — which would make him both seller and buyer. The 
property was to be sold for the best it would bring, and 
any profit from the sale was to belong to the mortgagor. 
The delay and expense saved to the mortgagee by this plan 
was very great, and soon induced the introduction of such 
powers into all mortgages. The hardship upon the mort- 
gagor of having his property sacrificed at forced sale, and 
on short notice, has now been largely obviated by statutes 
in the various States prescribing the manner of conducting 
such sales, requiring them to be made at a public place at 
auction, and, after notice of the sale, published for a pre- 
scribed time. 

§ 10. Mortgage Distinguished from other Transactions. 
The peculiar right of the mortgagor to repudiate his obli- 

• Corded v. Morgan, 18 Ves. 344; First National Bank of Butte v. Bell 8. 
& C. M. Co., 8 Mont. 32, 19 Pac 403; Very y. Eussell, 63 N. H. 646, 23 Atl. 522. 
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gations in chancery and, by the equity of redemption, claim 
advantages beyond the terms of his agreement, being estab- 
lished, it becomes necessary to determine what constitutes 
such an arrangement as will give the grantor these privi- 
leges. The form of the transaction and the words em- 
ployed are of small import in a case of chancery, which 
will not permit substance to be hidden under the cloak of 
mere form, but goes beneath the surface to discover the 
real intention of the parties. 

The Real Intention of Parties Concerned. The test which 
is applied by the court of chancery is merely to ascertain 
what was the real intention of the parties. Was the trans- 
action intended by them both as a conveyance to secure the 
payment of the debt? If it were, it is a mortgage with all 
the qualities of a mortgage, regardless of what the verbal 
form may be. In order to establish this intention all the 
facts surrounding the case will be considered. It must 
appear that both parties intended it as a loan; that the 
grantor so intended is not suflScient, for he is bound by the 
contract, as made by him, in the absence of fraud. The 
courts do not presume to change the contracts which the 
parties have made, but give to it the effect to which it is 
entitled according to the principles of equity. In doubtful 
cases, the courts are inclined to treat the transaction as a 
mortgage rather than as a conditional sale, unless violence 
would thereby be done to the intent of the parties. Whether 
a mortgage or not depends on the character of the trans- 
action when made ; if it were an absolute conveyance then, 
it will remain so; if it were a mortgage, then it will remain 
a mortgage. 

The following circumstances, though not conclusive, are 
important aids in determining whether the transaction was 
a sale, or a mortgage : Were the parties debtor and cred- 
itor at the time? Did the transaction result from an appli- 
cation for a loan? Was the grantor in embarrassed 
circumstances? Was the price disproportionate to the 
value? Was the grantor allowed to retain possession? 
Was he required to pay rent? Did the grantee exercise 
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control or ownership, select tenants, collect rents, make 
repairs, pay taxes, etc.l Was the preexisting evidence of 
indebtedness surrendered and canceled, or a receipt given 1 
Has interest been paid or demanded on it since f Is the 
delay in asking for relief explained! 

Parol Evidence Admissible. At law, parol (oral) evi- 
dence is not admissible to vary the terms in which the 
parties have expressed their contract. But even where 
the statute requires the contract to be in writing, courts of 
equity will not permit the statute to be turned into an 
engine of fraud, and will receive oral evidence of what was 
the real intention of the parties. If the instrument was 
an absolute deed of transfer in form, the court of equity 
will turn it into a mortgage only on clear and satisfactory 
proof that it was, in fact, intended as security for a loan 
or debt. If there is, in the deed of conveyance, a condition 
that the same shall be void, if the grantor shall pay the 
grantee a specified amount by a day named; or, that the 
grantor shall have a right to buy it by such a day at such 
a price, and there is no relation of debtor and creditor, nor 
obligation by the grantor to pay in substance nor intended, 
it is not a mortgage but a conditional sale, or sale with 
option to repurchase; the grantor has none of the privi- 
leges of a mortgagor to redeem after default; and, if the 
option is not exercised according to its terms, and at the 
time specified, it is expired and gone, and the title of the 
grantee is absolute and indefeasible.^® 

§ 11. Equitable Lien for Purchase Money. If a vendor 
convey his estate to a vendee without receiving payment 
of any, or having received part only, of the purchase money, 
although the consideration is upon the face of the instru- 
ment expressed to be paid, and by a receipt endorsed on 
the deed, or acknowledged to be received, in equity, the 
vendee becomes a trustee for the vendor for the amount 
of the money unpaid, and the vendor has, by an implied 
contract between him and the vendee, an equitable lien on 
the estate for the amount of the money. In like manner, if 

10 Conway v. Alexander, 7 Cranch (11 U. S.) 218. 



335 ^ . 

Digitized by VjOOQIC 



14 MORTGAGES— CHATTEL AND BEAL 

a vendee advance all, or any part of the money, to the 
vendor, and the contract is broken oflf, an implied contract 
arises by which (he vendee has a lien on the land ; and the 
Een will, in either case, bind the lands in the hands of the 
party himself and his heirs and also, in the hands of 
volunteers and purchasers for value with notice, claiming 
through him. 

An implied contract may be rebutted by clear proof of 
intention of the parties, that the estate shall not be a 
security for the money. The questions in the books relating 
to such liens on real estate have usually turned on the point 
of fact, payment, notice, or waiver. In the old cases it 
seems to have been considered that the taking of any 
security, although merely personal, such as promissory 
note, bond, or the like, was proof of the intention of the 
parties that the lien should not subsist. The contrary is 
now determined, and it is settled that a mere personal 
security, like those mentioned, will not of itself be suffi- 
cient to remove the equitable lien. The difficulty is in 
determining what is a sufficient act for the purpose, other 
than an express agreement. 
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CHAPTER n 
ESSENTIALS OF A MORTGAGE 

§12. In Greneral. The essentials of a good mortgage 
are now to be considered: mortgagor, mortgagee, thing and 
interest mortgaged, debt secured, and sufficient execution. 

§ 13. Who May be Mortgagor. A mortgagor must be 
a person capable of making an absolute conveyance. Per- 
sons deaf, dumb, and blind, were formerly considered men- 
tally deficient and incompetent to make a mortgage; but 
this idea has now passed away, and the only obstacle is 
proof that they actually approved the transaction, having, 
in fact, mental capacity to do so. 

Married women were formerly unable to make any con- 
tracts, and could mortgage their lands only by a suit in 
court called a fine, and the consequent judgment thereon, 
or by proceeding in chancery; but now, there are statutes 
in every State enabling married women to make contracts 
in reference to their separate property as if sole, and under 
these they may mortgage their lands even to secure the 
payment of debts owing by other persons, including their 
husbands. Persons owning undivided interests in the same 
property may join in mortgaging it, or either may, alone, 
mortgage his interest ; but neither could mortgage the entire 
interest without the other, unless they were a trading part- 
nership ; in the case of husband and wife owning property 
jointly, by entirety, or as community property, they can 
mortgage it only by uniting and complying with the local 
statutes of the State where the land is. 

Aliens are to some extent still incompetent to hold real 
property in some States; but whatever they may have, they 
may mortgage. The contracts of infants are not void but 
voidable, and, therefore, a mortgage made by an infant is 
valid but liable to be repudiated by him at any reasonable 

15 
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time after he becomes of age. Persons defrauded, or 
forced into executing a mortgage, may also forgive the 
fraud and hold the other party to his contract, or may 
repudiate within a reasonable time. Persons mentally defi- 
cient may make binding mortgages on their property pro- 
vided they have capacity to understand the nature and 
effect of the contracts they are making. 

The presumption of law is that all men are sane and 
capable of entering into valid and binding contracts; and 
the burden is on the one alleging incapacity to prove it. 
The mere fact that one enters into imprudent or disastrous 
contracts is not sufl5cient to prove incapacity; but, if one 
has been adjudged insane, or manifests such deficiency as 
to put the mortgagee on his guard, and he still takes the 
mortgage, the court will relieve against it either at the suit 
of the insane person or of his heirs, after his death.^ 

In the absence of statute (or authority by virtue of pro- 
visions of the will) executors, administrators, and guard- 
ians have no power to mortgage the property of their 
decedent or ward ; but such power is conferred by statutes 
in the States generally, upon special showing of cause to 
the court and following the statutory provisions. In some 
instances, persons having no interest in the property, may 
execute mortgages on it by virtue of a power conferred on 
them as agent or attorney for the owner, or by virtue of 
testamentary powers in wills, or in trust deeds; in such 
cases the authority depends on the terms of the instru- 
ment creating the power, and the title which passes by 
virtue of the exercise of the power is derived not from the 
person executing the power, but from the person creating 
it. A power to sell does not generally include a power to 
mortgage. The ofl5cers of corporations also possess the 
power to mortgage the property of the corporation to pay 
its debts, or to borrow money to carry on its business, in 
certain cases, depending on the provisions of the statute 
under which the corporation is organized, and the powers 
conferred on the officers by the charter and by-laws. 

X Curtis V. Brownell, 42 Mich. 165, 3 N. W. 936. 
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§ 14. Who May be Mortgagee. Capacity to take a 
mortgage depends on capacity to take a conveyance of the 
property absolutely. Some persons who could not give 
mortgages can take them. Though married women could 
not give mortgages at common law, a mortgage to a mar- 
ried woman was always valid. When aliens could not hold 
lands, mortgages to them were held good to inure to the 
benefit of the king, vesting in the alien till proceeding taken 
by or on behalf of the king, called office-found, to take over 
the property. Mortgages to infants were also always valid. 
A partnership has no ego separate and distinct from the 
members composing the firm, and so cannot in strictness 
take a mortgage; but a mortgage to a partnership by its 
firm name will be considered a conveyance to the members 
whose names appear in the firm name, in trust for the 
benefit of the firm.^ The law will not permit trustees to 
contract with themselves, and so a trustee cannot derive 
any advantage from any mortgage of the trust property 
to himself. Inasmuch as one owing several creditors has 
a right to prefer one before another, in the absence of stat- 
utory prohibition, so as to pay him in full and leave the 
rest wholly unpaid, it has been held that officers of a cor- 
poration acting by virtue of their authority as such to mort- 
gage the corporate property from the corporate debts, may 
cause such a mortgage to be executed to themselves, to 
secure sums they have loaned to the corporation, though 
other creditors of the corporation, whose claims were not 
included in the mortgage, object by proceeding to have the 
mortgage declared void as a fraud on them, it appearing 
that the officers did not, in fact, intend any fraud.^ 

§ 15. Property and Interests Capable of Being Mort- 
gaged. Property of every kind, real and personal, which 
is capable of absolute sale may be mortgaged. But a mere 
possibility or expectancy, as of an heir, that he will inherit 
from his living ancestor, or that he will receive benefits 

2 Menage v. Burke, 43 Minn. 211, 45 N. W. 155, 19 Am. St. Bep. 235. 
s Warfield v. Marshall County Canning Co., 73 Iowa 666, 34 N. W. 467, 2 Am. 
St. Bep. 263. 
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under the will of some person living, cannot be sold or 
mortgaged, though the will has been made, or the ancestor 
is sick unto death, for the will passes no title till death and 
may, till then, be revoked, and the inheritance is also from 
death. 

An estate in fee absolute, for life or for years, may be 
mortgaged, but an estate merely at the will of another can 
neither be sold nor mortgaged, for that would terminate 
the estate. Future estates in remainder or reversion, the 
equity of redemption under a prior mortgage, or any equity, 
rents, and other incomes to become due from time to time, 
franchises, choses in action, easements, or anything that 
may be sold, likewise may be mortgaged. The converse is 
also true, if it cannot be sold it cannot be mortgaged. 
As the right of making entry on the public domain as a 
homesteader could not be sold it could not be mortgaged. 

A mortgage on land would cover any improvements after- 
ward made part of the land by the mortgagor; such as 
orchards planted, houses built, or repairs made on existing 
houses, etc. Likewise, a mortgage of goods would include 
any improvements afterwards made on them, as the paint 
spread on a wagon after mortgaging it, new parts of 
machines to replace old parts broken or worn out, the wool 
grown on the mortgaged sheep, and the lamb it produces. 

Any property wilfully mixed and confused with the 
mortgaged property by the owner of the other property, 
becomes by the confusion, part of the mortgaged property 
and bound by the mortgage. Anyone having anything out 
of which something is to spring or grow, has such a poten- 
tial interest in the thing so to be produced that he may 
mortgage it even before he has acquired the thing, or even 
before it is produced. One having land, or a lease on it, 
may mortgage the crops to be grown the coming year. One 
owning a sheep may give a good mortgage on the next 
year's clip of wool from such sheep. One owning a net 
and fishing tackle may give a good mortgage on the fish 
he may be able to catch with it in his next voyage. One 
having a contract for work and ability to do it, may give a 
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good mortgage on the wages he will receive under such 
contract, whether the contract is for a definite time, or 
indefinite, and whether he is to be paid by the job, piece, 
day, week, or year. 

With these exceptions it is a general rule that nothing 
can be mortgaged which does not exist and belong to the 
mortgagor at the time the mortgage is given. The right 
to mortgage subsequently acquired property has been rec- 
ognized by statute in some States; and in the absence of any 
statute, the court of equity would give effect to the contract 
in so far as it could be done without prejudicing third 
persons who have innocently acquired rights in the prop- 
erty before the suit is commenced, to have effect given to 
the contract. In such cases the rights in the property in 
favor of the mortgagee attach from the tune of filing the 
bill, not from the time of making the mortgage, the court 
imputing an intention on his part to fulfil his obligation, 
and regarding him as trustee for the mortgagee from the 
time he acquired the property. 

§ 16. The Debt Secured. A mortgage without a debt 
secured is an impossibility, an absurdity. The obligation 
is the principal thing, the mortgage is accessory or inci- 
dental to it. If the obligation is paid, the mortgage thereby 
becomes void and satisfied. The debt secured may be the 
debt of the mortgagor or some other person; it may be 
created by a loan made at the time the mortgage is given, 
and evidenced by some note or bond to the mortgagee or 
to another person for whom he is trustee, or it may be that 
there is some written evidence of the debt. The debt may 
be some obligation existing long before the mortgage was 
executed. 

If the obligation is illegal, immoral, against public policy, 
or for any other reason void, the mortgage is void like- 
wise. If the debt secured is evidenced by a negotiable prom- 
issory note, but is in itself illegal, the mortgage in the 
hands of the payee would also be unenforceable ; but if the 
note should be transferred before maturity to an innocent 
person for value, the note would be good in his hands, and 
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the mortgage would pass with the assignment of the note 
as an incident to it, whether mentioned or not, and to this 
extent would seem to partake of the negotiable quality. 
If the consideration for the mortgage is partly legal and 
partly illegal, and the illegal can be separated from the 
rest, the better rule seems to be that the mortgage is good 
for the legal part and void for the rest. If not separable 
it is all void. 

Mortgages Given as Security for Several Notes. If such 
notes are assigned to different persons without mention 
of the mortgage, the benefits of the mortgage pass with the 
note sold in proportion to its part of the whole debt. If 
one mortgage is given to secure several creditors, it is in 
substance equivalent to as many mortgages standing on 
an equal footing. 

A mortgage may be given to secure future advances to 
be made to the mortgagor after the mortgage is given, and 
by the weight of authority subsequent purchasers and cred- 
itors are bound thereby, to the extent of the advances made, 
before they notify the mortgagee of the interest acquired 
by them; but in some courts it is held that one taking a 
mortgage for future advances is bound by the recording of 
a subsequent incumbrance, and must at his peril examine 
the record every time he makes a further advance, to be 
sure that no other interest in the property has been ob- 
tained in the meantime. It is generally held that such 
mortgage is good without specifying the amount of the 
advances to be made. It has been held in several cases 
that where the mortgagee has bound himself to make 
advances from time to time as needed to complete a build- 
ing, or the like, he is entitled to priority, even as to 
advances made after he has knowledge of interests acquired 
by others. 

The mortgage which is in terms given for a certain 
amount cannot be extended by agreement between the mort- 
gagor and mortgagee to cover other obligations, or a greater 
amount to the prejudice of third persons who have relied 
upon the record. But, between the parties themselves, a 
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written agreement made after the mortgage that it shall 
secure other amounts will be given effect, and create an 
equitable lien upon the land for such sums; and extrinsic 
evidence is admissible to show the debt which the mortgage 
was intended to secure, or that the statement in the mort- 
gage as to the sum secured is incorrect; or that the mort- 
gage was given for a wholly different purpose than that 
stated therein.^ If the mortgage does not show the amount 
of the debt it was given to secure, the record of the mort- 
gage puts all persons dealing with the property on their 
guard to ascertain what the amount of such indebtedness 
is, and they will be bound according to the fact if they deal 
with the property without investigating. 

Where a mortgage is given to secure a debt evidenced 
by a promissory note, the surrender of that note and accept- 
ance of a new one from the mortgagor is not regarded as 
the payment of the debt, and the mortgage continues to 
secure the payment of the old obligation evidenced by the 
new note ; and the fact that the new note differs in terms 
and amount from the old one, or that the mortgage debt 
has been merged into a judgment obtained in a suit on the 
note, is immaterial.^ But if a mortgage is given by one on 
his property as an accommodation to secure the debt of 
another, it is a rule that any change in the arrangement, 
to the prejudice of the mortgagor without his consent, is 
a release and discharge of the mortgage, because, in this 
case, the mortgagor is merely a surety. The obligation 
secured by a mortgage is usually a debt payable in money, 
but it may be an obligation of any other character, such 
as the furnishing of support to the mortgagee or another, 
for life, the fulfillment of any contract for furnishing sup- 
plies, performance of labor, erection of buildings, conduct 
of business, etc. Where such contracts contemplate per- 
sonal service by the mortgagor, or were induced by reliance 
on his individual skill and ability, he cannot enable another 

4 Baird v. Baird, 145 N. Y. 659. 

s London & S. F. Bank v. Bandmann, 120 Cal. 220, 52 Pac 583, 65 Am. St. 
Bep. 179. 
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to take his place by assigning his rights under the contract 
and transferring the property. 

§17. Execution, Contents, and Form of the Writing. 
While a court of equity, having the parties before it, will 
dig beneath the surface to ascertain the real intention of 
the parties, and having ascertained that intention, will give 
it effect, however badly the parties may have failed to 
express it themselves in due form, yet it is important to 
consider what is the proper legal form. Upon this point 
the most general rule that can be stated is that the instru- 
ment should conform to the requirements of the statutes of 
the State, and in general have the essentials of a deed of 
absolute conveyance. At the common law no mortgage was 
valid as a legal conveyance unless created by actual delivery 
of possession and seizin of the land at the time of the trans- 
fer, and no writing of any sort was necessary, though 
usually resorted to to avoid uncertainty as to the terms 
of the conveyance; but by the Statute of Frauds (29 Chas. 
n. c. 3 — 1676), it was enacted that no transfer of any inter- 
est in land by livery only without writing signed by the 
owner, should have any effect beyond creating an estate 
at the will of the owner ; and this statute has been substan- 
tially reenacted in every State in this country; so that now 
a due legal mortgage must be by deed. And, inasmuch as 
our statutes now also provide that every conveyance of 
land, or any interest in it, other than leases for a short term 
of years, shall be void as against subsequent purchasers 
and incumbrances in good faith, whose deeds are first duly 
recorded; it is also necessary that the deed shall be in such 
form as to be entitled to record, and be actually recorded, 
to make it good against innocent purchasers, unless the 
mortgagee takes, and continuously retains, actual, public 
and notorious possession of the land from the time the 
mortgage was given. 

§18. Established Precedents or Statutory Form for 
Conveyancing. The conveyance should be drawn up in 
due and orderly form, following established precedents, or 
the statutory form ; an inexperienced person attempting to 
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express the intention in his own language would be almost 
certain to make mistakes, and even the experienced con- 
veyancer will do well to refer to some approved form, as a 
general guide. The proper and formal parts of the mort- 
gage are: 

(1) The premises, in which the names and descriptions 
of the parties of the first part, second part, third part, etc., 
as mortgagor, mortgagee, trustee, beneficiary, etc., are pre- 
cisely ascertained, followed by a statement of the induce- 
ments and occasion for making the instrument (that is, 
Whereas, A is indebted to B, etc.), after which a statement 
of the consideration and acknowledgment of receipt (now, 
therefore, in consideration of one thousand or of one dol- 
lar, to him in hand paid, receipt of which is hereby acknowl- 
edged). The consideration recited would be presumed to 
be the amount of the debt secured. No other consideration 
is necessary. Extension of the time of payment of an old 
debt is sufficient consideration for giving a mortgage to 
secure it. Then follow the operative words (the party of 
the first part has bargained, sold, and mortgaged, etc., to 
the party of the second part), then follows the description 
of the property (the east half of section ten, etc.) It 
should be a certain and sufficient description. Then 
should follow the exceptions, if any (except the school- 
house lot). 

(2) The habendum, by which the extent of the estate 
mortgaged is described, and which, unless aided by statute, 
must be to the mortgagee **and his heirs'' to pass more than 
a life estate (to have and to hold to the said party of the 
second part and his heirs). 

(3) The condition, by which the conveyance is to be 
avoided if payment is made at maturity (provided always 
and these presents are on this expressed condition that, if 
the said party of the first part shall pay, or cause to be 
paid, to the said party of the second part, or his assigns, 
the amount of the said debt, with interest according to the 
terms of a certain note executed by the said party of the 
first part to the said party of the second part, of even date 
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herewith, then these presents shall be null and void, other- 
wise of full effect). 

(4) The stipulations may be of various sorts and great 
variety; for example, that the mortgagee shall have the 
power to sell after default, and execute good deeds to the 
purchaser; that the mortgagor shall pay the taxes, keep 
the premises in repair, obtain and continue insurance for 
the benefit of the mortgagee; that on failure to do so the 
mortgagee may pay the taxes, obtain the insurance, make 
the repairs, etc., and charge the same to the mortgagor 
as part of the debt secured by the mortgage ; that the estate 
of the mortgagor is a fee simple absolute, free from incum- 
brance; that the mortgagor will warrant and defend the 
title; that, in case of foreclosure, the mortgagor will pay 
the costs of the same, including so much, as an attorney fee, 
for an attorney to be hired by the mortgagee for that 
purpose. 

(5) The conclusion, including the attestation clause and 
date either by statement or reference to first of the instru- 
ment, (in witness whereof the said party of the first part 
has hereunto set his hand and seal the day and year first 
above written). The necessity for a seal has been abol- 
ished in most of the States, or where not abolished, is sat- 
isfied by any scrawl written on the paper, opposite the sig- 
natures of the parties, for that purpose. There was a day 
when every man of worth had a private seal which he used 
to exemplify all his writings by impressing the same upon 
wax attached to the paper ; in the first place as a substitute 
for his signature, which most men in the early days had 
not practiced enough to write, and, later as learning became 
common, in addition to the signature ; but now, it is of no 
use in fact. It has been suggested by some that the peculiar 
convolutions in the skin at the tips of every person's fin- 
gers, which distinguish him from all others, furnish suflGi- 
cient reason why finger prints should now be required, in 
addition to the signature, as a security against forgery and 
imposition by the use of forged instruments. 

(6) Acknowledgment. In addition to these common-law 
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requirements the recording acts of all the States require, 
that no deed shall be received for record until it has been 
acknowledged by the maker before a notary public, or other 
officer, whose certificate of such acknowledgment shall be 
endorsed upon, or attached to the deed. This certificate 
of acknowledgment should state positively, not only that 
the deed was acknowledged before such notary to be the 
free and voluntary act of the maker for the purpose 
therein specified, but also, that he is well known by such 
notary to be the person described in the instrument, so as 
to avoid impersonation and imposition ; and that the maker 
personally appeared before the notary to make such 
acknowledgment, so that he is enabled to be sure of his 
facts. It has been held that an acknowledgment made to 
the notary by telephone, upon the notary calling for such 
person on the telephone, is not sufficient, for the manifest 
reason that the notary cannot be sure that the person 
making the acknowledgment is the person the notary called 
for, whatever peculiarity there may be in the tone of voice 
and, for the further reason, that the statute requires the 
acknowledgment to be made upon personal appearance by 
the maker before the notary. 

Delivery. The instrument being properly written, signed, 
and acknowledged, still has no validity nor effect until it 
has been delivered by the mortgagor and accepted by the 
mortgagee. From this it is not to be supposed that the 
mortgagor must actually pick up the paper and hand it to 
the mortgagee. If this is done by the attorney in the pres- 
ence of both parties, it would be assumed that his act is 
consented to and sanctioned by the mortgagor, or delivery 
for the mortgagor might be made by any agent of his, in 
his presence, or in his absence, and there might be a con- 
structive delivery, such as if the mortgagor should deposit 
the same in the postoffice addressed to the mortgagee, or 
leave it at the recorder's office to be recorded, or do any 
other act from which it is manifest that he intends to part 
with possession of it and ^ve it effect. 

The acceptance by the mortgagee may also be implied by 
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his conduct without any positive act done for that purpose ; 
and even a delivery for him to a stranger, not theretofore 
authorized by him to act for him as his attorney, or agent, 
may be ratified and adopted by the mortgagee, and being 
for his benefit would be presumed to have been adopted by 
him in absence of proof to the contrary. 

Recording. In the absence of statute, no recording of 
the instrument would be necessary to give the mortgage 
effect; and even under the statutes, failure to record does 
not as a general rule affect the validity of the mortgage 
and the rights of the parties between themselves. Without 
recording, the mortgage is good against every one but pur- 
chasers and incumbrancers in good faith, who have parted 
with something of value or acted to their prejudice in reli 
ance upon the supposed title of the mortgagor, without 
knowledge of the mortgage, or notice of such facts as 
should put them on their guard. Heirs, devisees, and gra- 
tuitous donees are bound by the mortgage, though unre- 
corded and unknown to them. Actual possession of the 
premises by any person claiming an interest therein, is held 
to be a good substitute for recording, if such possession is 
open and notorious. In such cases, all persons deal with 
the property at their peril, and take title subject to what- 
ever interest the person in actual possession has in the 
property. 
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EFFECT OF MORTOAOE ON RIOHTS AND 
LIABILITY OF PARTIES 

§ 19. Personal Liability of Mortgagor to Pay. If the 
mortgagor were personally liable to pay before the mort- 
gage was given, the acceptance of the mortgage secnrity 
by the mortgagee does not operate to relieve the mortgagor 
from liability, and if the property is taken and sold on 
foreclosure and leaves a balance unpaid, the mortgagee 
may have recourse against the mortgagor for it; or, he 
may sue directly for the debt to charge the mortgagee for 
it personally, without any attempt to realize on the mort- 
gage. But, on the other hand, if there be no liability by 
the mortgagor personally before the mortgage is given, the 
execution of the mortgage to secure the debt does not create 
any personal liability on his part to pay the debt, unless 
there is in the mortgage a promise on his part to do so, or 
he binds himself in some other way therefor, as by sign- 
ing a note, promising to pay it. The mere giving of the 
mortgage neither creates liability by the mortgagor nor 
releases him from liability. If the mortgage be given to 
secure the payment of the debt of another and the mort- 
gagor does not promise to pay, the mortgagee has only his 
original debtor, and such security as the mortgaged prop- 
erty affords, to realize his dues. Again, the mortgagee may 
have been content to look to the land only for his pay, and 
the mortgage will be good, though no one was ever liable 
personally to pay it; or the mortgage may be foreclosable 
though the statute of limitations has run so as to bar an 
action on the note secured; or though the mortgagor has 
been discharged as to that, by decree in bankruptcy; or 
though the mortgagor be a married woman and the debt 
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another's, so that her promise to pay the debt would be 
void, her contract of mortgage wonld bind the property. 

§20. Oommon-Law Bights of Mortgagor. Originally 
it was the notion and theory of the law, that, immediately 
on the livery of seizin of the property to the mortgagee, he 
became to all intents owner, liable only to have his estate 
divested by performance of the condition subsequent, speci- 
fied in the feoffment or mortgage of the mortgagor paying 
the specified amount on the day of maturity ; therefore, by 
the execution of the mortgage and livery of seizin accord- 
ingly, he became to all intents and purposes owner, so that 
his heir took the property by descent on his death at any 
time thereafter; that his wife would take dower; that it 
could be seized and extended on execution against Mm; and, 
on the other hand, by that livery the mortgagor had, remain- 
ing in him merely, the possibility of entry on performing 
the condition, of which his wife could have no dower, which 
he could not sell nor devise, which would not enable him to 
maintain any action for waste, trespass, or for possession 
against anyone; and he could be ousted by the mortgagee, 
at any time, if he continued to occupy any of the premises. 
But when the equity of redemption after default came to 
be recognized, the nature of the interest of the mortgagor, 
between the day of execution of the mortgage and the day 
of maturity, underwent a change. While he could still be 
ousted by the mortgagee at any time, the law courts had 
come to look on his interest as somewhat greater; and while 
he was compared to a tenant at will, or a tenant at suffer- 
ance, they said he was like neither, for though entitled to 
neither notice to quit nor emblements, he was not liable to 
pay any rent, nor to account for any rents or profits he had 
received, and even his lease, made after the mortgage, was 
not void, nor the tenant thereunder a trespasser. Such wa» 
the legal view. 

§21. The Mortgagor's Rights in Chancery. These rights 
were different when the equity of redemption after default 
came to be recognized. In chancery, the mortgagor was 
still regarded, as in substance, as much owner of the prop- 
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crty after the mortgage was executed as before, the land 
being merely bound as security for the payment of the 
n\ortgage debt. The equity of redemption after default was 
to be considered as equal to, and in substance, the real and 
beneficial estate; the mortgagor was the freeholder; her 
husband was entitled to courtesy out of the mortgaged prop- 
erty, the land could be devised by the mortgagor as any 
trust property could be, it was stDl assets for payment of 
his debts ; it was not a trust but an estate, a right in re not 
ad rem; he could sue the mortgagee, or any other, to enjoin 
waste, or other injury; he could call the mortgagee in pos- 
session to account as his bailiff, not only for all the rents 
he had received, but for all the profits he might have made 
— not that the mortgagee was bound to work the property 
for the mortgagor's benefit, but that he was liable for the 
rent he might have received from a good tenant he refused 
or put out, and so of similar cases. This equity of redemp- 
tion the mortgagor may sell, mortgage, lease, and deal with, 
in any way that he could with his absolute property, so long 
as he does nothing to impair the security of the mortgagee. 
§ 22. The Modem Doctrine. Chancellor Kent says: 

**Not only the original severity of the common law, treat- 
ing the mortgagor's interest as resting upon the exact per- 
formance of a condition, and holding the forfeiture, or 
the breach of a condition to be absolute, by non-payment 
or tender at the day, is entirely relaxed, but the narrow 
and precarious character of the mortgagor at law is 
changed, under the more enlarged and liberal jurisdiction 
of the courts of equity. Their influence has reached the 
courts of law, and the case of mortgages is one of the most 
splendid instances in the history of our jurisprudence, of 
the triumph of equitable principles over technical rules; 
and of the homage which those principles have received 
by their adoption in the courts of law. Without any pro- 
phetic anticipation, we may well say, that * returning jus- 
tice lifts aloft her scale.* 

**The equity of doctrine is that the mortgage is a mere 
security for the debt, and only a chattel interest, and that 
until a decree of foreclosure, the mortgagor continues the 
real owner of the fee. The equity of redemption is con- 
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sidered to be the real and beneficial estate, tantamount to 
the fee at law; and is, accordingly, held to be descendible 
by inheritance, devisable by will, and alienable by deed, pre- 
cisely as if it were an absolute estate of inheritance at law. 
The courts of law have, also, by a gradual and almost insen- 
sible progress, adopted these equitable views of the subject, 
which are founded in justice and accord with the true intent 
and inherent nature of every such transaction. Except, as 
against the mortgagee, the mortgagor, while in possession 
and before foreclosure, is regarded as the real owner, and 
a freeholder, with the civil and political rights belonging 
to that character; whereas the mortgagee, notwithstanding 
the form of the conveyance, has only a chattel interest, and 
his mortgage is a mere security for a debt. This is the 
conclusion to be drawn from a view of the English and 
American authorities.*' ^ 

This process has been assisted to a considerable degree 
by legislative enactment in several States. 

Right to Possession, Profits^ and Rents. When the courts 
held the mortgagee accountable to the mortgagor for cur- 
rent profits and rents collected by him, or that he might 
have made by proper diligence, and also made him liable 
for any damage by reason of waste committed by him, 
mortgagees found it advantageous not to take actual pos- 
session, leaving the mortgagor in possession under tem- 
porary lease, or without any special agreement. Such 
became the common practice, and still is, where the law has 
not been changed. The legislature of New York in 1829 
enacted that no mortgagee should maintain ejectment for 
the possession of the mortgaged premises, and soon there- 
after, similar statutes were enacted in a number of the 
States. The result of this legislation is that where enacted, 
the right of the mortgagee to take possession on execution 
of the instrument, or afterward on default, is wholly taken 
away, and he never can, by virtue of his mortgage, obtain 
possession of the land at all, and the mortgagor may main- 
tain ejectment against him. Under such a statute in Michi- 
gan a mortgage was drawn which expressly provided that 

1 4 Kent Comm. 158160. 
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in case of default the mortgagee might immediately have a 
receiver appointed to take possession, collect the rents and 
profits, pay taxes, make repairs, pay interest, etc. Default 
having been made, a bill to foreclose was filed and a receiver 
prayed for, and appointed to hold during foreclosure. On 
appeal the order appointing the receiver was reversed, the 
court saying: 

**If mortgagees can evade the law by requiring a for- 
feiture of something less than the entire freehold, but 
nevertheless covering its usufruct, the beneficial effect of 
the previous equitable doctrine will be wiped out. We 
think the mortgage cannot be so enforced in equity as 
to deprive defendant of possession.^ The statute does not 
say that no ejectment shall lie unless there is an agree- 
ment to that effect, but that it shall not lie at all. 
Every mortgage made in common-law form contains words 
whereby, if applied as they read, possession would be- 
long to the mortgagee and his title would become abso- 
lute by default. The whole aim of equity was to arrest 
this forfeiture and not to allow the language of a 
mortgage to have any force against the equity of redemp- 
tion. The statute is a further step in the same direction for 
the protection of mortgagors against agreements which, as 
literally drawn and as theretofore expounded, were deemed 
dangerous, and against public policy. The language of this 
mortgage expressly granting rents and profits on default, 
is no stronger than the previous words of grant, and is 
really narrower. It was no doubt intended to go farther, 
and to evade the statute. If it had contained an agreement 
that ejectment should lie, it could not very well be enforced 
against the clause of the statute prohibiting it. It can have 
no greater force in enlarging the jurisdiction of equity to 
appoint receivers, which we held in Wagar v. Stone had 
been abolished. Any such attempt to create a forfeiture 
is contrary to equity, and equity will not enforce it. The 
same principle which makes all original agreements void 
which destroy the equity of redemption in advance, must 
cover a partial as well as complete destruction.'' 

Even where no such statutes have been enacted it is now 
quite generally held that even at law all the incidents of 

2 Hazeltine v. Granger, 44 Mich. 505, 7 N. W. 74. 
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ownership remain in the mortgagor after executing the 
mortgage as before, and even after default in many States. 
His wife is dowable of it; his interest in it is liable to levy 
and sale on execution against him; it passes by his devise 
of his lands ; he may lease it, sell it, is entitled to rents and 
profits, and is not accountable to the mortgagee for them. 

He may sue others than the mortgagee in trespass, eject- 
ment, etc., just as if he were absolute owner ; in fact, he is 
guilty of no fraud in stating in an application for insur- 
ance on it that his ownership of it is sole, entire, and abso- 
lute.' On the other hand he can make no contract, lease, 
or incumbrance on the premises that will bind or prejudice 
the mortgagee. The mortgagor has no power, express or 
implied, not subject in every state to every circumstance of 
the mortgage. If he makes leases, his lessee stands exactly 
in the situation of the mortgagor, liable to be ousted in the 
same manner, entitled to no equities against the mortgagee 
by reason of the mortgagor being left in possession, and 
entitled to no reimbursements for improvements made by 
agreement with the mortgagor, unless the mortgagee has 
encouraged him to make them. 

§ 23. Interest of Mortgagee in the Land by Virtue of 
the Mortgage. If the mortgagor is still the owner after 
the mortgage is executed, and even after default, it would 
seem to follow logically that the mortgagee is not. It is 
true that the terms of the instrument purport to convey the 
title to him; and, where there is neither provision in the con- 
tract, nor statute to prevent it, the mortgagee may take 
possession of the land even to this day the minute the 
mortgage is executed. Nevertheless, though in possession, 
the mortgagee has very few of the attributes of an owner; 
it cannot be sold on execution against him; a judgment 
against him is no lien upon it ; till he takes possession he is 
not bound by covenants running with the land. He is not 
thereby entitled to vote as a freeholder; his widow is not 
entitled to dower by virtue of his interest in it; his heir 

sDolliver v. St. Joseph Ins. Co., 128 Mass. 315; Eaton v. Simonds, 14 
Pick. 98. 
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will not inherit it; bnt his interest will pass to his executor 
or administrator, as mere personal property, a chose in 
action, which it is ; it is not included in a devise by the mort- 
gagee of all his lands if the equity of redemption expires 
after the mortgagee's death; the land belongs to his execu- 
tor as assets, not to his heir as land; though the Statute of 
Frauds renders void any contract for the sale of land, or any 
interest therein that is not created, or passed, or manifested 
and proved by some writing signed by the party to be 
bound thereby, the interest of the mortgagee passes by a 
mere assignment of the mortgage debt, by indorsement and 
delivery of the mortgage notes, or by delivery of them, if 
they T5e such as to be assignable without indorsement. All 
this is true though the fact that there is a mortgage is never 
mentioned in the whole transaction, or is not even known to 
the purchaser of the notes; the debt is the principal thing, 
the mortgage is the incident and security; the mortgagee 
in possession is only the trustee for the mortgagor ; he can- 
not even create a lease, or incumbrance that will bind the 
mortgagor or his heir or grantee ; he cannot even escape his 
liability to the mortgagor as trustee by assigning the mort- 
gage to another and putting him in possession without the 
mortgagor's consent, for thereby he might put an irrespon- 
sible person in possession who would waste the land, or in 
whom the mortgagor would have no confidence. If the 
mortgagee, or his assignee in possession, threatens to do 
any act which would amount to waste, he will be restrained 
by injunction at the suit of the mortgagor; and though the 
mortgagee in possession may make such improvements as 
will make the land productive and remunerative, and is 
bound to make such ordinary repairs as will prevent seri- 
ous waste, he is entitled to no compensation for his time and 
services in caring for the property. 

Over a hundred years ago it was declared by Lord Mans- 
field that 

"A mortgage is a charge upon land, and whatever would 
give the money, will carry the estate in the land along with it, 
to every purpose. The estate in the land is the same thing 
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as the money due upon it. It will be liable to debts ; it will 
go to executors ; it will pass by a will not made and executed 
with the solemnities required by the Statute of Frauds, 
the assignment of the debt, or forgiving it, it will draw the 
land after it, as a consequence ; nay, it would do it though 
the debt were forgiven only by parol; for the right to tne 
land would follow notwithstanding the Statute of Frauds/** 

§ 24. Bights of Mortgagee by Virtue of Mortgage. A 

mortgagee in possession, and receiving rents and profits, is 
entitled to apply them to payment of the costs of main- 
tenance, taxes, expenses, prior incumbrances, and inter- 
est ; and, where not prevented by statute, may, though not 
in possession, have a receiver appointed to take possession 
during the period of foreclosure to preserve the property 
and pay such items, on allegation and proof that the security 
is inadequate. In a recent case such an application on bill 
to foreclose against one in possession, as second mortgagee, 
under an instrument in the form of a quitclaim deed, was 
denied, the court saying: 

"Although the evidence was sufl5cient to sustain the find- 
ing of the district court that the quitclaim deed was 
intended as a mortgage, . . . still, it does not follow that 
the judgment with respect to the application of the rents 
can be sustained. 

**A mortgagee in possession of mortgaged property has a 
right to make his security productive, by receiving and 
appropriating the rents and profits to the payment of his 
debt; having succeeded to the rights of the owner of the 
fee, he is not required to account (to the prior mortgagee), 
while he remains in possession. . . . 

In Kountze v. Hotel Co. 107 U. S. 378, 2 Sup. Ct. 911, it 
was said by the court, speaking of the rights of a mort- 
gagee: 

*But in the case of a mortgage, the land is in the nature 
of a pledge; it is only the land itself, the specific thing, 
which is pledged ; the rents and profits are not pledged ; they 
belong to the tenant in possession, whether the mortgagor 

4 Martin v. Mowlin, 2 Burr. 969. 
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or a third person claiming under him.' The Chamberlain 
Banking House, having obtained possession of the property 
with the owner's consent, was entitled to the rents precisely 
the same as the owner would have been had he retained pos- 
session. The appellee was not entitled to have them applied 
in satisfaction of prior liens. What is here said has, of 
course, no application to a case where a receiver has been 
appointed upon a showing that the security is inadequate. 
The practical effect of an order appointing a receiver is to 
dispossess the mortgagor or other person in possession. 
In this case there were no proper steps taken to secure the 
appointment of a receiver; and the court did not find nor 
the evidence show, that the security was probably 
insuflScient to discharge the debt due on the first 
mortgage. ''*^ 

Even where the mortgagee is not in possession (and there 
is a statute or provision of the contract that prevents him 
taking possession, or having a receiver appointed for that 
purpose), he may, by his bill in equity, and showing that his 
security is endangered, have the mortgagor, or other in 
possession under him, restrained from making any waste 
of the mortgaged property that will endanger the security, 
such as cutting down the timber, or mining the ore thereon, 
which are necessary to make the mortgagee secure. Even 
when the security is deficient and the mortgagor insolvent, 
Ihe mortgagee is not entitled to a receiver in such a way as 
to interfere with the possession of the property by another 
court than the one that would appoint the receiver, for one 
court cannot interfere with the business of another. There- 
fore, when the mortgagor had died, and his administrator 
had taken possession under order of the probate court to 
pay his debts, the petition of the mortgagee for a receiver 
was denied.® 

8 Huston V. Canfield, 57 Neb. 345, 77 N. W. 763. 

St. Louis Nat. Bank. v. Field, 156 Mo. 306, 56 S. W. 1095. 
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CHAPTER IV 
TRANSFERS OF MORTGAGED PROPERTT 

§ 25. Powers of Mortgagor to Transfer, and Rights of 
Purchasers. The mortgage having only the effect to 
create a lien on the mortgaged property, the ownership of 
the land subject to the lien remains in the mortgagor as it 
was before; and he may contract respecting it, lease it, sell 
it, mortgage it, or do any of these things concerning any 
part of it the same as if he had given no mortgage at all, 
subject to the limitation that the purchasers, tenants, mort- 
gagees, etc., will take subject to the mortgage already given, 
and even after default under the mortgage, the mortgagor 
still remains the owner with all these rights. The mort- 
gagee may even enable the mortgagor to create rights in the 
land superior to the mortgage by causing persons dealing 
with the mortgagor to suppose there is no mortgage, as if he 
put in the hand of the mortgagor a receipt for the mortgage 
debt and anyone deals with the mortgagor in reliance on 
it; or, if the mortgagee permits the mortgagor's assertion 
in his presence that it is paid to go unchallenged ; or, if he 
fail to record his mortgage, and anyone deal with the 
mortgagor without knowledge of the existence of the mort- 
gage. In all of these cases, and many more that might be 
mentioned, the grantee, lessee, etc., of the mortgagor will 
take free from the mortgage, though the mortgagor was 
bound by it. 

§26. Liability of Grantee of Mortgaged Property to 
Pay. The purchase of the mortgagor's interest in the 
mortgaged property does not of itself create any liability 
on the part of the purchaser to pay the debt, and even a 
subsequent agreement between the purchaser and the mort- 
gagee that the principal and interest shall be payable at a 
certain time and place different from those stated in the 

36 
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mortgage, and that in case of default in paying any install- 
ment of interest or principal, it shall be optional for the 
mortgagee to declare the whole amount due, is not suffi- 
cient to create such liability, because consistent with no lia- 
bility, and liability is not otherwise shown.^ To create a 
personal liability on the part of the purchaser of mortgaged 
premises to pay the mortgage there must be an express 
promise on his part to pay it, either contained in the deed, 
or outside of it, such as that the purchaser and seller agreed 
on the price, and that by agreement between them the pur- 
chaser deducted and retained the amount of the mortgage 
from the agreed price.^ 

§ 27. Effect of Purchase Subject to Mortgage. A pur- 
chase of all or part of the mortgaged property from the 
mortgagor ** subject to the mortgage '^ does not of itself 
create any personal liability by the purchaser to pay the 
debt, nor burden the part purchased by him with more than 
its fair proportion of the de'bt. In such cases, the doctrine 
that the parts should be sold on foreclosure and are liable 
to the mortgage debt in the inverse order of their aliena- 
tion by the mortgagor, has no application. The purchaser 
has no equity against the mortgagor that the portion 
retained by him shall be first applied to the payment of the 
mortgage debt ; and having no equity against him, of course, 
has none against his grantee. The purchaser by taking title 
subject to the mortgage merely consents that the land con- 
veyed to him shall remain subject to its pro rata share of 
the mortgage debt.^ The purchaser of the land or a part 
of it, having taken it expressly subject to the mortgage, 
all persons claiming through him as grantees or otherwise, 
would have no greater rights against the mortgagor and 
mortgagee and persons claiming through them, though sub- 
sequent deeds contained no such recital.* 

Purchaser Bovjnd to Note Terms. A purchaser of the 

1 Crebbin v. Shinn, 19 Col. App. 302, 74 Pac. 795. 

2 Ray V. Lobdell, 213 HI. 389, 72 N. E. 1076; McNaughton v. Burke, 63 Neb. 
704, 89 N. W. 274. 

8 Monarch Coal & Mining Co. v. Hand, 197 HI. 288, 64 N. E. 381. 
* Foster v. Bowles, 138 Cal. 346, 71 Pac 494. 
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property from the mortgagor subject to the mortgage, has 
been held bound to take notice of the terms of the note 
secured if the mortgage refers to the note, though the note 
stipulates for a high rate of interest on default not men- 
tioned in the mortgage.^ But the contrary has also been 
held. One who purchases subject to a mortgage or lien, 
has generally been held estopped to contest its validity or 
amount, especially if he retain part of the price to cover it ; 
but no such result follows merely from a purchase by deed 
in which the mortgagor covenants to warrant and defend 
against all claims except the mortgage, that merely limits 
the warranty .• 

§ 28. Purchaser Agreeing with Mortgagor to Pay Debt. 
When a mortgagor sells the whole or any part of the prop- 
erty mortgaged, and the purchaser agrees as part of the 
purchase price to pay the mortgage, no consideration mov- 
ing from the mortgagee is necessary to make the promise 
available to him ; and if the promise does not appear on the 
face of the deed, it may be proved by parol testimony, just 
as an apparent assumption of the debt appearing on the 
face of the deed may be obviated by similar evidence. By 
this promise of the purchaser, the mortgagor is not released 
from liability on his promise, and the mortgagee may sue 
him in the first instance if the debt is not paid at maturity; 
or he may resort to the purchaser, and later to the original 
mortgagor, in the absence of any agreement on his part to 
look to the purchaser only.'' However, the promise of 
the purchaser to pay the debt operates between him and the 
mortgagor to make him principal debtor, and the mort- 
gagor mere surety. The mortgagee being notified of the 
facts, is bound to respect the new relation, and do noth- 
ing which would operate as a release of a surety if the mort- 
gagor had always been such, for instance, extending the 
time of payment to the purchaser, releasing other security 

B Hinricks v. Brady, 20 S. D. 599, 108 N. W. 332; George v. Butler, 26 Wash. 
456, 67 Pac. 263, 57 L. R. A. 395, 90 Am. St. Eep. 756. 

« Stough V. Badger Lumber Co., 70 Kan. 713, 79 Pac. 737. 

TSchblten v. Barber, 214 HL 148; 75 N. E. 460, Knapp v. Conn. Ins. Co., 
85 Fed. 328, 40 L. B. A. 86L 
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he may have for the payment of the debt, etc.; for any act 
of this sort on the part of the mortgagee without the mort- 
gagor's consent will discharge the mortgagor from further 
liability to the mortgagee to pay the debt.® By the agree- 
ment of the parties that the purchaser of a part of the 
mortgaged property shall pay the debt, the part sold 
becomes, between the mortgagor and the purchaser, pri- 
marily liable to pay the whole debt and exonerate the 
residue; and the mortgagor becomes entitled to have the 
part sold first applied in satisfaction of the mortgage and, 
if the part retained is sold for that purpose, he may recover 
the value thereof against the party who agreed to pay the 
mortgage.® 

§ 29. Bight to Sue on Promise to Assume and Pay Mort- 
gage. The purchaser's promise to assume and pay the 
mortgage is generally considered as an absolute promise 
as distinguished from a contract of indemnity; from which 
it follows that on failure to pay, the person with whom the 
contract was made, and to whom the promise was made, 
may sue at once on breach, without paying anything him- 
self, and in such action recover the full amount of the debt 
promised.^® 

Where it is held that the right of the mortgagee to sue on 
the promise is on the ground that a creditor is entitled to 
lay claim to, and enforce all collateral obligations for, the 
payment of his debt which others as sureties for that debt 
hold for their protection, the mortgagee can sue the mort- 
gagor's grantee only for the balance remaining unpaid by 
sale of the property on foreclosure, and then only in case 
the mortgagor is personally liable for such balance. 

This result is reached by interpreting the promise by the 
grantee to pay as converting the mortgagor into a mere 
surety, and by an equitable subrogation enabling the mort- 
gagee to come directly against the grantee instead of forc- 

« Nelson y. Brown, 140 Mo. 680, 41 S. W. 960, 62 Am. St. Bep. 755; Mer- 
riam v. MUes, 54 Neb. 556, 74 N. W. 861, 69 Am. St. Bep. 731; Shepherd v. 
May, 155 XT. S 505 and Boardman y. Larrabee, 51 Conn. 39. 

» Merriam y. Miles, (aboye) ; Haas y. Dudley, 30 Ore. 355, 48 Pae. 168. 

10 Haas v. Dudley, 30 Ore. 355, 48 Pac. 168. 
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ing circuitous actions, first by the mortgagee against the 
mortgagor for the balance, and then by the mortgagor 
against his grantee for indemnity. But in most of the States 
the mortgagee is permitted to sue the mortgagor's grantee 
on the ground, that one, for whose benefit a promise is 
made, may sue thereon in his own name though he was not a 
party to the contract, being an exception to the general 
rule that only the parties to a contract are bound by it, or 
can claim under it.^^ 

§30. Rights and Liabilities of Purchasers of Part. 
When a mortgagor sells or incumbers the mortgaged prop- 
erty in parcels from time to time, agreeing with the pur- 
chasers and creditors to pay the mortgage, numerous rights 
and liabilities may arise between the mortgagor, the cred- 
itors, the purchasers, and the mortgagee. One may acquire 
against another the right to exoneration, contribution, sub- 
rogation, or marshaling. If the mortgagor fails to pay as 
he agreed, their assignees may, when necessary to protect 
themselves, pay the debt and sue the mortgagor at law for 
money paid to his use; or, they may take an assignment 
of the debt with its security and enforce it against the mort- 
gagor; or, they may pay it if the mortgagee refuses to 
assign, and a court of equity will set it up again to enable 
the one compelled to pay it to foreclose and be subrogated 
to the rights of the mortgagee; or, the person to whom the 
mortgagor has made such promise, or his grantee, may (and 
this is the safer and better course) sue the mortgagor, the 
mortgagee, and all persons interested in equity in the same 
suit, setting up all the material facts, and praying that the 
mortgage be foreclosed in such a manner as to sell, first, the 
part retained by the mortgagor, and last, the part sold to the 
complainant ; and that, in the event of the part retained by 
the mortgagor failing to bring enough to satisfy the whole 
debt, the complainant shall, upon paying the balance to 
save his property, be given a money decree to recover the 

11 Burr V. Beers, 24 N. Y. 178, 80 Am. Dec. 327. See McKay v. Ward, 20 
Utah, 149, 57 Pac. 1024, 46 L. B. A. 623, for extended review of the decisions 
and the States accepting each theory. 
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balance against the mortgagor by execution and sale of any 
of the mortgagor's property liable to execution, and that 
the complainant be given such further and other relief as 
shall be agreeable to equity, and that good conscience and 
justice may require. When the mortgagor sells the prem- 
ises in parcels at different times after the mortgage is 
given, saying nothing about the mortgage or agreeing to 
pay it, the portions sold stand liable on foreclosure in the 
inverse order of their alienation, and the parcel which the 
mortgagor first sold after giving the mortgage, is to be last 
sold to satisfy the mortgage; and the part he last sold, 
that is, retained till the last, will be first sold to pay the 
mortgage. Each of these purchasers will have all the 
rights against the mortgagor which have been above stated, 
and against each other in their order of priority. 

Burdens Should Be Kept where They Belong. These 
doctrines rest upon the policy of the courts of equity to 
keep the burdens where they should be, and when that is 
not possible, impose them on those who should next bear 
them, on the ground that when one who is bound to pay a 
mortgage confers upon others rights in any portion of the 
property, retaining other portions himself, it is unjust that 
they should be deprived of their rights so long as he has 
property covered by the mortgage out of which the debt 
can be paid. The debt should be paid out of his property 
instead of out of the property of his grantees. Any other 
rule would be, in effect, to enable him to enjoy for his own 
benefit that which he has once vested in another, and in a 
measure to recall his own grant. The rule does not, there- 
fore, depend upon the existence or nonexistence of any 
covenants of warranty. It depends simply on the fact 
whether or no, in disposing of part of the encumbered 
premises, the part sold was, so far as the parties could do 
so, to be relieved of the burden of the mortgage; to be pri- 
marily liable to pay it; or to remain subject to it and bear 
its share of the burden. What was the intention of the 
parties? Between themselves, that controls; and others 
will be bound to respect it so far as they have knowledge, 
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or legal notice of it before acting in the premises. A man 
owing a debt for which his property is liable must naturally 
be supposed to intend to pay it out of his own means, and, 
unless he has bargained otherwise, this common-sense infer- 
ence will prevail in the absence of a different agreement, 
though there be no warranty of title in the deed. Such 
a warranty would simply confirm the natural inference. 
This natural equity having arisen between the parties in 
favor of the first purchaser of a part must remain in his 
favor against any other parties subsequently deriving 
equities against the same grantor, unless by failing to 
record or to give notice of his rights, the first purchaser, or 
incumbrancer, of a part has prevented himself from assert- 
ing his otherwise prior equity against those acquiring rights 
later. 

Purchaser Must Search Title. It has been said that a 
purchaser of one lot cannot be expected to search the rec- 
ord of title to other lots, and this is, in a sense true; but 
when one, in searching the title to his own lot, would find a 
mortgage covering that lot and others, he is affected by 
another rule, that every purchaser is bound to take notice 
of everything contained in any deed touching the title to 
his own lot ; this mortgage compels him to take notice that 
someone may already have purchased part of the land 
mortgaged so as to cast a disproportionate burden on the 
land remaining. It is true that the first grant by the mort- 
gagor of a part of the property does not in terms impose a 
lien upon what is left ; but in effect it creates a lien on it as 
between the parties and all persons subsequently acquiring 
title with notice, express or implied, quite as effectually as 
if the mortgagor had given the purchaser a second mortgage 
upon it to indemnify him against the first mortgage. There- 
fore, if the first purchaser of a part has not taken posses- 
sion of that part, nor recorded his deed, by either of which 
acts all subsequent purchasers of any of the rest would be 
given implied notice of his rights, and others purchase 
another part from the mortgagor, without actual knowl- 
edge of the first purchase, the second purchasers are entitled 
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to consider all the land which they have no notice of having 
been sold, as being primarily charged with the payment of 
the mortgage; and instead of being compellable to surren- 
der their land to relieve the first purchaser, they may 
enforce the mortgage by sale of the prior parcel to exoner- 
ate their own. The exoneration, to which the first pur- 
chaser's priority entitled him, has been lost by his failure 
to record his deed, or mortgage, by which failure he has 
induced the others to treat with the mortgagor on the 
assumption that this parcel first sold still remains primarily 
liable to pay the debt. If the first purchaser has placed the 
means of knowledge within reasonable reach, others dealing 
with the property are bound to notice it at their peril, if 
his neglect gives them the better equity.^^ 

Same Contra. In some States the purchaser of a part 
does not absolutely fix his rights for all purposes by record- 
ing his deed, taking possession of the land and notifying 
the first mortgagee of his acts. The complicated nature of 
the questions often presented in such cases may be illus- 
trated: One owning lots A, B, and C mortgaged all to M 
for $1,000, and a little later mortgaged A and B to him for 
$6,996 more. Later he mortgaged B to J for $4,075. Later 
he mortgaged A and BtoG for $1,500. Then he mortgaged 
C to R for $1,676. All the mortgages were duly recorded. 
On foreclosure A sold for $8,666, and B for $6,500, and C 
for $3,125. The question was on division of the money. The 
court said: 

**Now, if in this case there were but two mortgages, one 
on the three lots, and the other on only one, the equity of 
marshaling would be applied, and the dominant creditor, 
having a mortgage on all three of the lots, would be 
required first to exhaust the two lots, upon which the second 
mortgagee could not proceed. So, if there were but three 
mortgages, the first being on lots A, B, and C, the second, 
as in the case here, on lots A and B alone, and the third 
(as is likewise the fact) upon B alone, the securities would 
be so marshaled as to require the senior mortgagee first 
to exhaust lot C upon which he alone could go. But this is 

12 Gray v. Loud Lumber Co., 128 Mich, 427, 87 N. W. 376, 54 L. B. A. 731. 
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not the situation of these securities at the time that the 
equity of marshaling is invoked. Before the third mort- 
gagee had successfully invoked the marshaling in his 
favor, which we have shown, could have been granted with- 
out prejudice to the rights, or equities of any one, a fourth 
mortgage is executed which is placed upon lots A and B, 
and a fifth is placed upon lot C. Now, when the third mort- 
gagee asks to have the first mortgagee forced to subject lot 
C to his debt, the demand is resisted by the fifth mortgagee 
who says: *This is to my prejudice; there was upon lot C, 
upon which alone I have a mortgage, but one mortgage 
senior to mine, and that ought to be satisfied pro rata out 
of the three lots upon which it rests, that my security may 
bear only its proportionate part of the prior burden. The 
situation has, therefore, changed from what it was when 
the third mortgage was executed upon lot B alone/ 

**The contention of the learned counsel representing this 
third mortgage is, that the common debtor could not, by the 
execution of another mortgage upon lot C, cut off, or 
deprive the third mortgagee of the right he had, or rather, 
might have had, if any doctrine of marshaling had been 
invoked at the time the third mortgage was made, or at any 
time before another mortgage was placed on Jot C. The 
proposition contended for, would amount to this : that if, at 
any time, the situation of several mortgages is such that, as 
between themselves, such a marshaling of securities could 
have been invoked by proper application to a court of 
equity as would result in the satisfaction of the senior 
mortgagees out of a fund which the junior mortgagee could 
not reach, whereby the fund upon which he could only go, 
should be left for his satisfaction, that this inchoate equity 
cannot be disturbed, displaced, or defeated by any subse- 
quent alienation, or mortgage by the common debtor or 
mortgagor. 

**This rule if admitted, would result in elevating an 
inchoate equity to marshal assets, or securities to the high 
plane of a lien, yet it would be an incumbrance of which 
a subsequent mortgage would have no notice by record 
or otherwise. It would clearly be in antagonism to our 
registry laws. This equity to have securities marshaled 
— if it can be called an equity until actually invoked — can- 
not be of a higher order than the equity of the vendor. 
Yet the latter is defeated, according to our decisions, by 
alienation of the lands to a purchaser, to a mortgagee. 
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and even to a trustee, under assignment to pay debts, before 
the actual filing of a bill to enforce the equity. A marked 
distinction exists between the cases holding lands sold 
subject to the lien of the vendor, or that of a mortgage, or 
judgment, liable for the discharge of such lien in the inverse 
order of alienation. In all such cases, parcels were actually 
bound by a lien, or incumbrance of which the alienees had 
notice, either actual or constructive, and not by a mere 
equity such as that to have a marshaling of assets. It follows, 
therefore, from this view of the question, that the equity 
to marshal assets is not one which fastens itself upon the 
situation at the time the successive securities are taken, 
but, on the contrary, is one to be determined when the mar- 
shaling is invoked. The equity can only become a fixed 
right by taking proper steps to have it enforced, and, until 
this is done, it is subject to displacement and defeat by 
subsequently acquired liens upon the funds. The qualifica- 
tion upon the doctrine of marshaling, that marshaling will 
not be permitted to the prejudice of third persons whether 
wholly, or partially upon this principle, is one well settled, 
and operates to defeat the contention of the appellant.^* 

After reviewing numerous decisions the court concluded : 

** These cases, and the sound equity on which they are 
manifestly founded, sustain the proposition that marshal- 
ling is a pure equity, and does not at all rest upon contract, 
and will not be enforced to the prejudice of either the domi- 
nant creditor, or third persons, or even so as to do an 
injustice to the debtor.*' ^^ 

§ 31. Marshaling. The equitable remedy of marshal- 
ing depends on the principle, that a person having two 
funds to satisfy his claim shall not so exercise his right as 
to disappoint one having a junior claim on one only of the 
funds. Therefore, when one holds a mortgage on two par- 
cels and another has a junior mortgage on one of them, or 
another has a lien on, or title to, part of the parcel covered 
by the first mortgage, the first mortgagee is bound to seek 
satisfaction primarily out of the fund the other cannot 
reach. If, therefore, the prior creditor resorts first to the 
doubly charged fund, the other will be substituted as far as 

18 Gilliam v. McCormac^ 85 Texin. 597, 4 S. W. 521. 
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possible to his rights. These rules must be taken with the 
modifications and exceptions that : 

(1) In their application the paramount incumbrancer shall 
not be delayed, nor inconvenienced in the collection of 
his debt, for it would be unreasonable that he should 
be made to suffer because some one else has taken 
imperfect security. 

(2) The rights of third persons shall not be prQJudiced. 

(3) The parties themselves must be creditors of the same 
debtor. 

As an example under the second, reference may be made 
to a case where a general creditor, without security, sought 
to compel one having a mortgage on all the debtor's land to 
take satisfaction, primarily, by sale of the homestead which 
could be sold only by the mortgagee by virtue of the surren- 
der of the exemption by the mortgagor to him ; but the court 
held, that the mortgagee could be neither required nor per- 
mitted to report to the homestead alone for satisfaction, 
and no burdens could be put on the homestead not put there 
by the parties themselves, the homestead law being remedial 
and entitled to a liberal construction, and the surrender of 
the exemption to one creditor gives no rights to others and 
is no wrong nor fraud to them.^* 

§ 32. Liability of Mortgagee to Subsequent Purchasers 
and Creditors for Releasing. A mortgagee is not bound 
to take notice from the record of liens and conveyances 
made and recorded subsequently to his own; but if he is 
informed of such, or learns of facts which put him on inquiry, 
he is bound so to deal with the premises as not to prejudice 
such subsequent creditors and purchasers ; and, therefore, if 
the mortgage covers two tracts, and the mortgagee learns 
of a subsequent deed, or mortgage of one by the mortgagor ; 
or, if the mortgage covers one tract and the mortgagee 
learns of subsequent conveyances of, or liens on parts of it 
in favor of others, he ought not to release his security on 
any parcel in such a manner as to increase the burden on 
the rest. He has no right, without the consent of all, to 

1* Koen V. Brill, 76 Mias. 870, 23 South. 481, 65 Am. St. Rep. 633. 
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bargain with any of these purchasers for a release of his 
parcel on payment of less than its fair share of the whole 
debt. While the whole of the debt is secured by the whole 
of the land, each parcel is equitably subject, between the 
different proprietors, only to its proportionate share of the 
debt according to its value. The mortgagee having notice, 
therefore, releases any part without the consent of all, at the 
peril of rendering the mortgage unenforceable against the 
rest, to the extent of the difference between the just burden 
on that parcel according to its value and the amount the 
mortgagee received for making the release.^*^ It has been 
held that the fact that the mortgagee has notice, will not be 
chargeable to his executors who release without knowledge; 
and the fact that the mortgagor, mortgagee, and purchaser 
all resided in the same city where the land was situated, and 
the purchaser had taken possession of the part purchased 
by him, are not suflBcient to charge the mortgagee with 
fault in releasing any of the rest so as to exonerate the pur- 
chased part in absence of actual knowledge by the mort- 
gagee, and that he is not bound to make inquiries until some 
fact has been brought home to him.^® 

§ 33. Power of Mortgagor to Release Orantee's Promise 
to Pay. Two opposite views prevail as to the power of 
the mortgagor to release his grantee from obligation to pay 
the debt, so as to deprive the mortgagee of the benefit of it. 
One view is, that the covenant of the grantee of the mort- 
gagor with him to pay the debt is an indemnity contract 
merely, of which the mortgagee may take advantage only 
by virtue of a sort of equitable subrogation; and that the 
parties may, at any time before a bill to foreclose is filed, 
rescind and release the grantee from his promise ; and, as 
there is then no longer any contract of indemnity subsist- 
ing, the grantee is no longer liable to anyone for the debt. 
On the other hand, other courts regard the promise as 
made for the benefit of the mortgagee and irrevocable with- 
in Brooks V. Benham, 70 CJonn. 92, 38 Atl. 908, 66 Am. St. Eep. 87; 
Howard v. Bums, 73 Minn. 356, 76 N, W. 202; Lynchburg Perpetual B. & N. 
Assn. V. Fellers, 96 Va. 337, 31 S. E. 505, 70 Am. St. Bep. 851. 

!• Balen v. Lewis, 130 Mich. 567, 90 N. W. 416, 97 Am. St. Bep. 499. 
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out his consent; in these cases, it is not material that the 
promise is merely implied by the acceptance by the grantee 
of a deed, signed only by the mortgagor, stipulating that 
the grantee promises to pay the mortgage. Inasmuch as 
the assumption of the debt by the grantee, and the accept- 
ance of that obligation by the mortgagee, do not release the 
mortgagor from personal liability on the notes and prom- 
ise in the mortgage to pay, acceptance of the arrangement 
by the mortgagee is to be presumed in the absence of proof 
of repudiation by him, for it can only operate beneficially 
to him. 

Clause Inserted by Fraud. But under all these cases, if a 
clause has been inserted in the deed by fraud, or mistake 
without the knowledge of the grantee, whereby he purports 
to assume the debt, the grantee may defend against per- 
sonal liability by allegation and proof of the fraud or mis- 
take, and that he assumed no personal liability. To be 
available, this defense ought to be directly pleaded and 
clearly proved. Mere proof of a misunderstanding between 
the parties as to that point would not suffice if others have 
acted in reliance on it, as the grantee is negligent in accept- 
ing a deed without reading.^^ 

IT Starbird v. Cranston, 24 Col. 20, 48 Pac. 652. 
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CHAPTER V 

ASSIGNMENT OF THE MORTGAGE 
ANB DEBT SECURED 

§34. Sufficiency of Assignment. As the mortgage is 
the incident, and the debt the principal, anything that suf- 
fices to pass the debt is an equitable assignment of the 
mortgage, in the absence of agreement to the contrary; and 
what will not pass the debt will not pass the mortgage, 
except to release it ; and, therefore, if the debt is not assign- 
able, the mortgage is not, as in the case of a mortgage given 
to secure performance by the mortgagor of a personal con- 
tract; thus, a contract to support the mortgagee and fur- 
nish him with a home for life, is one contemplating per- 
sonal service, and can be assigned by neither party; there- 
fore the mortgage given to the mortgagee by the mortgagor 
to secure performance of the contract is also unassignable. 

Formal Assignment Essential. For certain purposes, a 
formal assignment is essential. For example, the statutes 
often provide that the power of sale in the mortgage, or 
given by statute, can only be executed by an assignee who 
has a duly executed assignment of record. The recording 
acts also regulate the form of instruments that are entitled 
to record; an assignment of the mortgage cannot be 
recorded unless it complies with these requirements. While 
an inheritable interest in land could pass by deed, only by 
virtue of a conveyance to the grantee and his heirs, tiiese 
words are no longer, if they ever were, essential to a 
formal assignment of the mortgage; and, moreover, on the 
death of the mortgagee, the mortgage does not go to his 
heirs, but to his representative. 

In like manner, and for the same reason, anjrthing that 
will sujffice to pass any part of the mortgage debt, will pass 
and entitle the assignee to a proportionate part of the mort- 

49 
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gage secnrity, in the absence of any other fact controlling 
the right to the benefits of the security. 

In order to make a good assignment against subsequent 
purchasers of the negotiable notes secured by the mort- 
gage, one must either get possession of the notes, or do 
something that will give notice to the subsequent purchaser. 

§35. Oonveyance of the Land by Mortgagee. An at- 
tempt by a mortgagee to convey the land otherwise than 
by virtue of the power of sale in the statute, or in the 
mortgage, to foreclose, will have no effect at all other than 
as a release where the modem theory prevails that the 
mortgage is a security (not a conveyance) if it appear 
that he is mortgagee, and there was no intent to pass the 
debt.^ If it appear that the intent was to pass the debt, 
it will have that effect, in equity at least, except against bona 
fide purchasers of the mortgage note, or bond, without 
notice of such irregular assignment. If the conveyance by 
the mortgagee is by virtue of the power in the mortgage, 
or by virtue of statute for the purpose of foreclosing the 
mortgage, and is for any reason ineffectual for that pur- 
pose, it will operate as an equitable assignment of the mort- 
gage to the purchaser, to the extent of the amount paid by 
him.^ If the mortgage is on its face an absolute deed, a 
conveyance by the mortgagee will give the purchaser good 
title by estoppel against the mortgagor, if the purchaser 
had nothing to put him on his guard, and paid value ; but, 
if the purchaser knows facts which should put him on 
inquiry, and he buys without inquiry, or, if he knew the 
facts, the transaction amounts only to an assignment of the 
mortgage.* If the mortgagee thus passes good title in vio- 
lation of the rights of the mortgagor, he is liable to the 
mortgagor for the loss, and the amount he received he holds 
in trust for that purpose. 

§36. Recording and Notice of Assignment. The record- 
ing of the assignment is not notice to the mortgagor, nor to 

1 Yankton B. ft L. Assn. v. Dowling, 10 S. Dak. 640, 74 N. W. 438. 

• Savage ▼. Haydock, 68 N. H. 484, 44 Atl. 695; Hussey v. Hill, 120 N. C. 
812, 26 8. E. 919, 58 Am. St. Bep. 789. 

• Price V. Ward. 26 Nev. 287, 69 Pac. 72. 
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others interested in the property by title then of record; 
and if the debt secured by the mortgage be not negotiable, 
the mortgagor or his grantee is protected by payment to 
the mortgagor before notice of the assignment, though the 
assignee has the note, and the payment was made without 
demanding it. Possession of the papers protects him 
against a subsequent assignment by the mortgagee; and if 
the debt is secured by negotiable note, payment without 
obtaining it, or indorsement of the payment on it, is no 
defense against a bona fide purchaser of the note.* More- 
over, the assignee is not protected merely by taking a for- 
mal assignment of the note and mortgage, and delivery of 
both, without recording the assignment, though the note be 
negotiable, and he informs the mortgagor of the assign- 
ment ; for, if thereafter, the mortgagee proceeds to foreclose 
the mortgage by virtue of the power in it, as if he were still 
owner, and sells to an innocent purchaser who supposed 
him still to be the owner of the debt secured;** or, if the 
mortgagee or mortgagor unite in conveying and warrant- 
ing, or in mortgaging the land to another without notice,* 
such subsequent purchaser, or mortgagee will, and should, 
be held, to take free from the secret equity in the assignee, 
which he has no means of discovering either on, or off, the 
records. This is the only rule which will make the public 
records of any protection to purchasers, or land titles 
secure. And yet, there are a few decisions holding that the 
assignee of a mortgage takes it subject to secret equities 
to others than the mortgagor; for example, subject to an 
unrecorded mortgage known to the mortgagee and prior in 
time ;'' and that if a mortgagee assigns to one who does not 
record, then purchases from the mortgagor, and then sells 
with warranty to an innocent purchaser, supposing the 

* Wilson V. Campbell, 110 Mich. 580, 68 N. W. 278, 35 L. B. A. 644. 

» Huitink v. Thompson, 95 Minn. 392, 104 N. W. 236, 111 Am. St. Eep. 476. 

« Jenks V. Shaw, 99 Iowa 604, 68 N. W. 900, 61 Am. St. Bep. 256; Artz v. 
Yeager, 30 Ind. App. 677, 66 N. E. 917, in which the assignee of a mortgage 
assigned it, later bought the mortgagor's eqnity, and then sold to one whom 
he informed that the mortgage he had assigned had been satisfied: Hennings 
V. Pasckke, 9 N. Dak. 489, 84 N. W. 350, 81 Am. St. Bep. 588. 

t Pickling T. Beckner, 48 E7. 149. 
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mortgage paid, such purchaser takes subject to the 
mortgage.® 

§37. Negotiability and Defenses Against Assignee. 
The fact that the note is secured by a mortgage does not 
destroy its negotiability if it would otherwise be negotiable, 
unless it refers to the mortgage and there is some pro- 
vision in the mortgage which destroys the negotiability. 
But, the note and mortgage being but one contract, and 
referring to each other, the buyer is bound, by the refer- 
ence on the face of the note, to take notice of the terms of 
the mortgage; and, if anjrthing in the mortgage destroys 
negotiability, he takes the note subject to the secret defenses 
available by the mortgagor against the mortgagee. 

For example, a mortgagee assigned the mortgage, and on 
maturity the mortgagor gave him a new mortgage and note 
in renewal of the first, supposing the mortgagee still owned 
it; and the renewal note was made payable to the mort- 
gagee, or bearer, and appeared on its face to be sectired by 
a mortgage of even date made by the maker of the note ; and 
in the mortgage, the mortgagor bound himself to pay the 
taxes on the mortgage, thereby making the amount he 
promised to pay uncertain, and destroying the negotia- 
bility, so that secret defenses could be set up against the 
assignee of the note, though no uncertainty in amount 
appeared on the face of the note.® 

Note Assigned without Notice. If the note secured by 
the mortgage be, in fact, negotiable, and is assigned before 
maturity, without actual notice of defenses, or knowledge 
which puts the assignee on inquiry, it is held by a number, 
perhaps the majority of the courts, that, as the note passes 
free from secret defenses between the parties, end the 
mortgage is a mere incident to the note, it partakes of the 
negotiable qualities of the note secured, and that defenses 
between the parties are not available against a foreclosure 
of the mortgage.^® But even where it is held that the mort- 

• Curtis V. Moore, 152 N. Y. 159, 46 N. E. 168, 57 Am. St. Bep. 506. 

• Brooks V. Stmthers, 110 Mich. 662, 68 N. W. 272, 35 L. B. A. 536. 

10 Carpenter v. Longan, 16 Wallace (U. 8.), 271; Nashville Trust Co. ▼. 
Smjthe, 94 Tenn. 513, 29 S. W. 903, 27 L. B. A. 663, reviewing the cases on 



374 

Digitized by VjOOQIC 



MOETGAGES— CHATTEL AND EEAL 53 

gage does not partake of the negotiable quality of the note 
the assignee is held to take free from secret defenses and 
claims in favor of third parties.^^ 

§ 38. Preference if Notes under Mortgage are Assigned 
to Several. Several notes may be secured by one mort- 
gage or trust deed, and when so secured, may be assigned 
to different persons. If the property does not sell on fore- 
closure for enough to pay all and the costs, the question 
then arises as to which is entitled to the preference in pay- 
ment out of the proceeds. The answers to this question 
given by the courts, are not reconcilable, and may be 
arranged into three classes. Several courts, perhaps the 
majority, hold that the proceeds should be applied pro rata 
to the several notes, regardless of the date of maturity of 
each, or the order in which the mortgagee assigned them; 
on the ground that each note, according to the proportion it 
bears to the whole debt, is secured by the whole mortgage, 
and continues so secured, whether assigned or not, in the 
absence of any stipulation to the contrary. Almost, or 
quite, an equal number of the courts held that in the absence 
of any provision in the agreement of the parties covering 
the matter, the notes are to have preference in the order in 
which they mature. 

There are a few cases in which it has been held, that 
under such circumstances, the holders are to have prefer- 
ence in payment in the order in which the notes were 
assigned by the mortgagee, following the rule in favor of 
purchasers of the mortgage premises from the mortgagor, 
who are entitled to have the lands sold on foreclosure in 
the inverse order of alienation by the mortgagor. Of course, 
if there have been any special and express agreements, or 
other equities, arising out of the assignments, any of the 
rules above mentioned would be controlled thereby.^^ 

both sides, Loewen v. Forsee, 137 Mo. 29, 38 8. W. 712, 59 Am. St Bep. 489, 
holding that the rule does not apply if the mortgage note is assigned merely as 
security. See S 44. 

11 Moffett V. Parker, 71 Minn. 139, 73 N. W. 850, 70 Am. St. Bep. 319. 

" Nashville Trust Co. v. Smythe, 94 Tenn. 613, 29 8. W. 903. 
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CHAPTER VI . 
PAYMENT AND DISOHAROE 

§39. What Constitutes a Payment and Discharge. Any 
payment which the creditor accepts, or has bomid himself 
in advance to accept, is a payment and discharge of the 
mortgage. Thus, if the mortgagee accepts a receipt for a 
debt he owes as payment, he will, on refusal, be compelled 
by the court to execute a discharge of the mortgage.^ Pay- 
ment to the mortgagee's agent operates as payment as soon 
as the agent gets the money, though he never accounts for it 
to the principal. In one case^ the mortgagor paid the money 
to the mortgagee's agent and obtained a formal discharge, 
and the next moment had the sheriff seize the money in the 
agent's hands on an alleged claim by the mortgagor against 
the mortgagee ; it was held by the court that, by the pay- 
ment, the mortgage was discharged.* 

§40. Application of Payments. If only a part of a 
debt is secured by a mortgage, and the mortgagor, thinking 
it is all secured, makes general payment without direction 
as to application, the court will declare the mortgage satis- 
fied to the whole extent of the payment, applying the whole 

1 Hartshorn v. Davis, 174 Mass. 34, 54 N. E. 244. 

2 Bailey v. Anderson, 75 Minn. 49, 77 N. W. 414. 

s Woodward v. Brown, 119 CaL 283, 51 Pac. 542, 62 Am. St. Bcp. 108. 
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payment on the secured part.* The person paying always 
has the right to direct the application, but unless his failure 
to do so is due to some such mistake making application by 
the payee inequitable, failure to direct the application 
entitles the payee to make it. 

§ 41. Effect of Payment. By the ancient common law, 
where a mortgage was a conveyance of the fee on a condi- 
tion to be void if payment was made by such a day, other- 
wise to be absolute and indefeasible, the logical effect of 
payment at any time before default would be to revest the 
title to the mortgagor without any reconveyance ; but, if the 
payment was not made till after default, it has been said 
in a few States, that the legal title in the mortgagee is by 
the default absolute, and there must be a reconveyance to 
the mortgagor to invest him again with the legal title, 
especially so, if the form of the mortgage was not that the 
conveyance should be void on payment, but that the mort- 
gagee should reconvey; but in England, it was declared by 
Lord Mansfield in the law court, that after default, the 
mortgage was the debt, and anything that destroys the debt 
of necessity avoids the mortgage. Whatever should be 
said as to this point, it is clear that if the mortgage does 
not pass the legal title, as now generally agreed, payment 
at any time either before or after default discharges the 
lien ipso facto — restoring the title to its original condition.* 
In Maine — one of the slowest States to relax the old techni- 
calities of mortgages at law — it was once held that payment 
after default would not reinvest the title in the mortgagor 
without reconveyance; but after a statute was passed 
declaring equitable defenses available in legal actions, it 
was held that a sale of the land on execution against the 
mortgagee, after payment of the mortgage during fore- 
closure, without reconveyance, passed no title; the court 
said the debt was the substance, and the mortgage the inci- 
dent, in equity at least, and always disappears with the sub- 

4McCown V. Westbury, 52 S. C. 421, 29 8. E. 663, 30 8. E. 142. 
BKortright v. Cady, 21 N. Y. 343; Shields v. Lozear, 34 N. J. L. 496; Boono 
V. Clark, 129 Dl. 466, 21 N. E. 850, 5 L. B. A. 276. 
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stance. **In reality the mortgagee has not the fee, the legal 
title, but only a lien, which remains only a lien, until by 
proper foreclosure proceedings and the continued default 
of the mortgagor, he converts the lien into a title;'' and 
payment at any time before foreclosure is perfected, extin- 
guishes all interest of the mortgagee without reconveyance.^ 

§ 42. Nature and Effect of Tender. Tender is an offer 
to pay accompanied by a production of the thing offered. 
If the tender be positively refused without objecting to such 
defect it is good, though the money was produced in bags 
and not removed from them ; or was in current money and 
not in legal tender; for, if the creditor doubts the amount, 
or objects to the medium of payment, he should offer to 
count it, or demand different payment; but mere offer to 
pay without producing the money, is no tender.'^ 

Tender can have no greater effect than payment ; but, if 
well made at maturity of the debt, it was a legal perform- 
ance of the condition, and the title reverted to the mort- 
gagor relieved of the lien of the mortgage.® Eefusal of ten- 
der after default would relieve the mortgagor in equity 
from payment of any interest from the time of the tender, 
and might induce the court to award him costs on his bill 
to redeem; or, if made for the purpose of obtaining an 
unconscienable advantage over the mortgagor, might be 
punished by denying the mortgagee's bill to foreclose, on 
the ground that he did not come into court with clean hands. 
But, if the mortgagor came into equity to have the land 
freed from the cloud produced by the mortgage, he would 
ordinarily be required to do equity in order to get it. Since 
the mortgage now creates only a lien on the land, and does 
not pass any estate in it, it has frequently been held, that 
tender at any time before foreclosure is complete, releases 
the land from the lien, and so long as the tender is kept 
good, stops the running of interest, though it does not dis- 
charge the debt; but the courts are reluctant to hold that 

• Hussey v. Fisher, 94 Me. 301, 47 Atl. 526. 
7 Wade's Case, 5 Coke 114. 
Bidem, footnote 7. 
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the security of the mortgage is forfeited unless it appears 
that the refusal of the tender was made to take advantage 
of the mortgagor, and not merely from mistake as to the 
amount due, or as to the legal rights of the mortgagee who 
manifested willingness to do whatever was right.® 

§ 43. Personal Estate of Mortgagor First Liable. It is 
the rule in equity that when a person dies leaving a variety 
of funds, one of which must be charged with a debt, that 
fund which received the benefit of contracting the debt, 
should make satisfaction. Therefore, it has long been set- 
tled that if a person borrows money on a mortgage and dies, 
leaving real and personal estate, without specifically charg- 
ing either of them with payment of the mortgage, his per- 
sonal estate shall be first applied towards payment, because 
the personal estate has increased by the money borrowed; 
therefore, as a general rule, the executor or administrator 
of a mortgagor is compellable at the suit of the heir or 
devisee of the mortgaged land, to pay the mortgage for 
the benefit of the heir or devisee ; and this is so, even though 
there is no obligation by the mortgagor to pay, the land 
only being bound for that purpose. In Howell v. Price,^^ it 
was contended that the personal estate of the mortgagor 
was not liable because it was a conditional sale — that the 
mortgagee should have the land till the mortgagor or his 
heir should pay the money, without any promise to pay — 
so that the mortgagor had his election to pay or not; but 
the court decreed, at the suit of the heir, that the executor 
should pay the mortgage, and this the more because the 
mortgagor has remained in possession and paid the interest 
as long as he lived, and by his will directed his executor to 
pay his debts, though he made no mention of this one. In 
Bridgman v. Dove,^^ though the testator by his will directly 
charged his lands with the payment of his debts, whereby 
the executor was authorized to sell so much of the land of 

• Benard v. aink, 91 Mich. 1, 51 N. W. 692, 30 Am. St. Eep. 458; Knowl- 
lenberg v. Nixon, 171 Mo. 445, 72 8. W. 41, 94 Am. St. Eep. 790; McCalley v. 
Otey, 99 Ala. 584, 12 South 406. 

10 1 p. Wms. 293. 

11 3 Atk. 201. 
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the testator as should be necessary for that purpose, it was 
decreed that the executor should pay oflf the mortgage out 
of the proceeds of the personal estate, the court saying: 

**I know of no authority where the words, 'I make my 
real estate liable to pay my debts,' will exempt the per- 
sonal estate without any special exemption of personal 
estate ; nor has the court ever said that personal estate 
shall be applied only to pay legacies, and not the debts; 
nor will making a particular estate in land liable to pay 
debts exonerate the personal estate, because it is the natu- 
ral fund for payment of debts. Suppose a man devises 
real estate liable to the payment of debts, and, subject 
to those debts, gives it to another, or what remains after 
payment of debts, which is all one ; if there are not express 
words to exempt the personal estate, it shall be first 
applied.*' 

When Mortgage Is Charged to Specific Fund. Where a 
term of years was created for the purpose of raising a fund 
to pay debts and legacies, yet it was decreed that the per- 
sonal estate should be applied to exonerate the real;^^ 
therefore, when lands were devised for the purpose of pay- 
ing debts, the personal estate was directed to be first applied 
for that purpose.^^ If there is an explicit provision by the 
testator that his personal property shall not be first charged 
to pay his debts, or, if such intention appears by clear impli- 
cation, the personalty cannot be first charged. Since the 
reason on which the rule is founded that the personalty 
shall pay the mortgage is, that it has received the benefits 
of it, the result does not follow if the personalty has not 
had the benefit of the mortgage, as where it is a mortgage 
given by the testator as security for the debt of another, 
though the testator may have covenanted to pay it,^* or 
directed the executor to pay his debts.^*^ But, when one pur- 
chased an equity of redemption, and covenanted with the 
mortgagor to pay it as part of the purchase, price, it was 

izAncaster v. Mayer, 1 Bro. Ch. 454. 

18 Lovel V. Lancaster, 2 Vera. 183. 

1* Bagot V. Oughton, 1 P. Wms. 347. 

15 Lawson v. Hudson, 1 Bro. ch. 58, 3 Bro. Par. Cas. 424. 
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held that the purchaser's personal estate was bound to pay 
the mortgage to relieve the heir or devisee of the 
purchaser.^* 

**By the common law, the heir is entitled to the aid of 
the personal property of the mortgagor in paying oflf mort- 
gages ; but, iJf the heir, without making application for aid 
in redeeming, disposes of the mortgaged estate, he cannot 
afterwards come upon the personal estate for assistance. 
And no authority was cited, or has been found, which 
requires the administrator in England to redeem mort- 
gaged estates in foreign countries, ... so an executor or 
administrator appointed in any State has no authority 
beyond its limits.''*^ 

§ 44. To Whom Payment May Be Blade. Where a mort- 
gage is made without negotiable note or bond evidencing 
the debt, a payment made to the mortgagee before notice of 
assignment, will protect the person paying and operate as 
an equitable discharge and satisfaction of the debt, against 
anyone holding an undisclosed assignment or lien on the 
mortgage of which the person paying has neither notice 
nor such knowledge as would put him on his guard ; and he 
is not deprived of this protection by reason of the fact that 
he did not ask for the return of the mortgage nor see it.^® 

Negotiable Note Secured by Mortgage. Where there is a 
negotiable note secured by the mortgage, and the mort- 
gagor, or his successor, pays the mortgage to the mortgagee 
at maturity without demanding and receiving surrender of 
the note, his negligence in this respect is such as to prevent 
the payment operating as a discharge against one who took 
assignment of the mortgage and delivery of the note before 
maturity.^® 

One paying another money to be applied on a note which 
such person has not in his possession, assumes the burden 

!• Parsons v. Freeman, Ambler 115; Miller v. Mitchell, 58 W. Va. 431, 52 
S. E. 478. 

IT Haven ▼. Foster, 9 Pick. 133. 

18 Mason v. Beach, 55 Wis. 611, 13 N. W. 886; Mutual Ins. CJo. v. Hall, 50 
S. W. (Ky.) 254. 

i» Clinton Loan Assn. v. Merritt, 112 N. C. 243, 17 S. E. 296. 
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of showing the authority of the person to whom the pay- 
ment is made to receive the money. Therefore, where the 
mortgagor obtained a loan through an investment company, 
and made several payments of interest to the manager of 
the company, which were forwarded to the transferee of 
the note and accepted as payment, and later, made several 
other payments which were never forwarded, the mere fact 
that the person owning the note accepted the payments for- 
warded, did not bind him as to the payments that were not 
forwarded, nor estop him to allege and prove that neither 
the investment company nor the person appropriating the 
payments was his agent, and he was allowed to force the 
mortgage and note against the mortgagor.^^ 

Notice of Assignment Must be Given to Creditor. All 
this is certainly true as to the liability on the note ; but as to 
the non-negotiable obligations the general rule is that the 
mortgagor is entitled to pay his creditor, and that the 
assignee of the claim is bound by all equitable defenses 
arising between the parties before he notified the debtor of 
his assignment. If the assignee would protect himself he 
must give notice of the assignment to the debtor. The fore- 
going decisions would seem to indicate that, where the debt 
is evidenced by negotiable paper, the mortgage securing 
that debt partakes of the negotiable character of the note ; 
but, it has been held in a number of cases, that this is not 
so, and that while the note may pass free from defenses 
because of its negotiable character, the mortgage is dis- 
charged by any payments made to the payee of the note 
before knowledge of the transfer; and, like any non-negotia- 
ble chose in action, is liable to any defenses arising between 
£he parties before the mortgagor or his successor is noti- 
fied of the assignment. Therefore, it was held to be a good 
defense to the foreclosure of a mortgage, given to secure a 
negotiable note, that the amount due thereon had been de- 
posited by the mortgagor in a bank to the credit of the mort- 
gagee according to instructions given at the time the mort- 

20 Security Co. v. Grajbeal, 85 la. 543, 52 N. W. 497, 39 Amer. St. Eep. 311; 
BuU V. MitclieU, 47 Neb. 647, 66 N. W. 632. 



Digitized by VjOOQIC 



62 MOBTQAQES— CHATTEL AND HEAL 

gage was executed, there being no notice to the mortgagor 
of the transfer before such deposits were made.^^ 

Where Several Notes are Secured by the Same Mortgage. 
If several notes are given, secured by the same mortgage, 
and the mortgage is assigned with the notes, after one 
of them is past due and unpaid; or, if bonds secured by- 
mortgage are assigned with the unpaid interest coupons at- 
tached, it has been held that the purchaser takes as a bona 
fide purchaser and free of secret defenses as to all but the 
past-due notes or coupons, and is entitled as such to look 
to the mortgage as an incident to the notes or bonds, wher- 
ever the mortgage partakes of the negotiable quality of the 
debt secured,*^ 

§ 45. Payment to Agents, Etc. Upon the death of the 
creditor, payments should be made to his executor or ad- 
ministrator, and cannot be made to such person as was his 
agent for that purpose during his life, for the death of the 
principal revokes the power and authority of the agent. 
Where one is authorized to act as agent for the creditor in 
receiving payment, he may do so, and the authority may be 
created by implication and proved by circumstantial evi- 
dence or estoppel; but, payments made to such agents 
should be made in cash or by check, or draft payable to the 
order of the creditor, for, if made by check payable to him 
it may be argued that he was the agent of the debtor for the 
purpose of cashing the check, and that, therefore, his subse- 
quent appropriation of the funds is an appropriation of the 
funds of the debtor who must bear the loss ; and, of course, 
such an agent to receive payment, has no authority to re- 
ceive anything but cash, unless expressly empowered to 
do so. 

Where a Second Mortgagee Is Defendant. When a senior 
mortgagee had commenced suit to foreclose and made the 
second mortgagee defendant, it was held, that payment by 
the second mortgagee's check to the order of such attorney 

21 McAuUffe V. Beuter, 166 IlL 491, 46 N. E. 1087. See § 33. 

22 Spencer v. Alki Point T. Co., 63 Wash. 77, 101 Pac. 509, 132 Am. St 
Bep. 105& 
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by delivery to him upon receiving an assignment, and de- 
livery of the first mortgage and mortgage notes, was a good 
payment by reason of the fact that the statute required the 
first mortgagee to assign to any subsequent incumbrancer on 
receipt of the amount of his claim and interest, though ordi- 
narily an attorney to collect would have neither power to 
assign nor to accept a check in payment. In this case the at- 
torney obtained the cash on the check.*^ One who holds a 
mortgage as collateral security for a loan may receive pay- 
ment to the extent of the loan at least, and the mortgagor, 
or his successor, may safely pay to such assignee upon re- 
ceiving delivery of the mortgage note, or seeing the pay- 
ment indorsed thereon. 

A Mortgage Given to Secure Several Creditors. Where 
a mortgage is given to secure several creditors, neither is 
agent for the rest, and the mortgagor, or his successor, 
should make payment to each of the creditors severally of 
his claim ; but where a mortgage is given to secure a joint 
debt to two joint creditors, payment to either of them is good 
satisfaction in the absence of the notice to the person pay- 
ing or his predecessor by either of the creditors that pay- 
ment should not be so made. When a mortgage is executed 
to a trustee to secure notes or bonds owned, or to be sold to 
others, the powers of the trustee are limited to those given 
him by the instrument creating the trust, and unless he is 
thereby authorized to receive payments on the mortgage, or 
is authorized outside of the instrument by the holders of 
the notes or bonds to act as their agent for that purpose, 
no payment to him will be eflPective to discharge the debt.** 

§ 46. Subrogation on Payment. Whenever anyone owes 
a duty to pay a mortgage, whether he be the mortgagor or 
some other who has assumed the obligation and become in 
equity bound to pay it, the receipt of the debt from him, or 
another acting in his behalf, will operate as a payment and 

28 Harbach v. Colvin, 73 la. 638, 35 N. W. 663. Payment to an attorney em- 
powered to collect foimer installments and still so far as appears having the 
papers, was held good. Friend v. Yahr, 126 Wis. 291, 104 N. W. 997. 

24 Miller v. MitcheU, 58 W. Va. 431, 52 8. E. 478. 
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discharge of the mortgage, though the transaction purports 
to be an assignment. Thus, when a mortgage was given to 
secure the debt of another than the mortgagor, and the orig- 
inal debtor obtained an assignment and made foreclosure of 
the mortgage, it was decreed on proof of the facts, that the 
assignment amounted to a satisfaction.^*^ Again when one 
who had purchased part of a mortgaged tract and agreed to 
pay the mortgage as part of the purchase price and later, 
an assignment of the mortgage for his benefit was made, this 
assignment was held to pay the mortgage.^* 

Protection for Surety Who Pays Debt. On the other 
hand a surety on the debt, who is compelled to pay it, may 
avail himself of an assignment of the note and mortgage, 
and so keep it alive and foreclose it for his reimbursement ; 
and, when one who had given a mortgage and was, there- 
fore, primarily bound to pay the debt, sold the land subject 
to the mortgage to one who promised to pay the note as part 
of the price, and failed to do so, it was held that the original 
maker had become in equity a mere surety, wherefore an 
assignment to him of the note and mortgage did not amount 
to a payment, and he was permitted to foreclose the mort- 
gage against the purchaser to compel payment of his own 
note which had been assigned to him on his paying the 
amount of it to the mortgagee.^^ 

Protection for Interested Party not Mortgagor. Anyone 
having an interest in mortgaged property which is liable 
to be lost by the foreclosure of the mortgage, has a right 
to tender the mortgagee the amount due on the mortgage 
and interest, and thereupon demand an assignment of the 
mortgage and notes; and, if that is refused by bill in 
equity he can be subrogated to the rights of the mortgagee 
on payment to him of the amount due ; and thereupon, such 
purchaser may foreclose the mortgage against anyone who, 
as between themselves, ought to pay it. An insurance com- 

SB Kingslej ▼. Purdom, 53 KaxL 56, 35 Pac 811. 

2« Jager v. Vollinger, 174 Mass. 521, 55 N. W. 458; Johnson v. Walter, 60 
Iowa 315, 14 N. W. 325. 

2T Pratt V. Burkett, 175 Mass. 116, 55 N. E. 889. 
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pany which is compelled to pay the amount of a mortgage 
to the mortgagee on a policy taken out by him, and payable 
to him as his interest may appear, is not (in absence of 
agreement to that effect) entitled to have the mortgage 
assigned to them, because the premium was the considera- 
tion for which the company assumed the liability to bear 
the loss; and, if the premium was paid by, or charged 
against, the mortgagor, the payment is a satisfaction, as far 
as it goes, of the mortgage ;2® but, if the premium was paid 
by the mortgagee, and the policy provided that the insur- 
ance company might, on loss, pay the mortgage and have 
an assignment of it, it may, on payment of the amount to 
the mortgagee, be subrogated to his rights, and foreclose 
the mortgage for its reimbursement.^® 

In like manner, one having an undivided interest in the 
mortgaged property may compel contribution by his part- 
ner or co-tenant; and whenever such person, a subsequent 
creditor, remainder-man, life tenant, or other person hav- 
ing an interest in the property which can be protected only 
by payment of the mortgage, or othv prior incumbrance, 
pays and discharges such mortgage to protect his interest, 
a court of equity will set it up again for him, to enable 
him to enforce it against the one who ought to pay it, so 
long as that can be done without prejudice to persons who 
have acted in reliance on the supposition that the mort- 
gage was really paid and absolutely satisfied. 

When Old Mortgage May Be Set up Again. In like man- 
ner one who has loaned the mortgagor money to pay off 
a mortgage and taken a new mortgage from the mortgagor 
without discovering that there were other incumbrances, 
may have the old mortgage set up again in his favor in 
equity against those who would otherwise obtain an uncon- 
scionable advantage from his oversight.^® But when a 
mere stranger, in no way interested in the property or bound 
to pay, steps forward and makes payment, he is regarded 

28 Gardner v. Continental Ins. Co., 75 S. W. (Ky.) 283. 

2» Badger v. Platte, 68 N. H. 222, 44 Atl. 296, 73 Am. St. Bep. 572. 

80 Young V. Shauer, 73 Iowa 555, 5 Am. St. Bep. 701, 35 N. W. 629. 
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as a mere volunteer, and entitled to no consideration in a 
court of equity. His payment is an absolute discharge and 
satisfaction of the mortgage, and being purely voluntary, 
gives him no equities which any court will enforce either 
against the mortgagor or the property. Such a stranger 
is protected only by taking an assignment when he makes 
his payment, or by having an agreement for an assignment, 
which a court of equity would compel the party promising 
it to make after he has received money by virtue of the 
promise. 

§ 47. Who May or Should Discharge. Whether the dis- 
charge is by release, satisfaction, or otherwise, it should 
be made by the one owning the mortgage debt and so 
appearing of record,'^ or his duly authorized agent; by 
the mortgagee, if he still holds the claim ; by the assignee if 
it has been assigned ; or by the trustee in trust deed mort- 
gages which expressly authorize him to take payment and 
make discharge. At common law a husband owning the 
debt by marriage could discharge the mortgage to his wife. 
If the mortgagee die, his representative, administrator or 
executor, should make the discharge. If there be several 
executors either may discharge. When there is a joint 
debt due several, any one entitled to receive payment for 
all, may make discharge for all ; but, ordinarily all should 
discharge ; and the fact that several are secured by the same 
mortgage does not enable any to discharge for anything 
more than the amount due him. 

Discharge of Mortgage of Record Doubtful Protection. 
Whether a discharge by the mortgagee of record is a pro- 
tection to innocent purchasers when he executes such dis- 
charge after he has assigned his mortgage, is a point on 
which the courts are not agreed; but, it would seem, that 
the better rule is, that the public should be protected in 
acting on the public records when not informed of any 
fact that should put them on their guard.^* 

81 See supra, § 32. 

82 Cram v. Cotrell, 48 Neb. 646, 67 N. W. 452, 58 Am. St Eep. 714; Bam- 
berger V. Geiser, 24 Ore. 203, 33 Pac. 609. 
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§48. Discharge by Benewali Judgment, Attachment, 
Etc. EecGvery of judgment on the mortgage note or attach- 
ing the debtor's property in a suit to recover it, does 
not amount to a discharge, waiver, or abandonment of the 
mortgage, nor prevent the mortgagee afterwards having 
recourse to the mortgage and foreclosure of it to obtain 
satisfaction. Therefore, it was held no defense to a suit 
for foreclosure that, before it was commenced, the creditor 
had attached other property of the debtor in a suit to 
recover the debt, the court saying: 

**It is well settled, by a long series of decisions in New 
Jersey, that the obligee of a bond secured by mortgage does 
not waive his mortgage lien by suing at law upon his bond 
and recovering judgment and execution, and levying on the 
mortgaged premises. It is, however, inequitable for the 
mortgagee to proceed to a sale of the mortgaged premises, 
and this court will restrain him in so doing at the instance 
of the owner of the equity. ... It was perfectly proper 
for him to issue the attachment he did, and also to come 
in as a creditor under the previous attachment, with a view 
of getting the benefit of any other property which might be 
found and subjected to the lien of the process.'* ^^ 

The release of any collateral security, or extension of 
the time of payment, or other material change in the terms 
of the contract without the consent of the surety, would 
operate as a discharge of the mortgage if the land were 
owned by another than the one by whom the debt should 
be paid, for in that case the mortgage being merely a surety 
is released by any fact that would release any surety.** 
But, if the one who should pay owns the land, the mort- 
gage secures the debt and not merely the evidence of it, 
and continues to secure the debt till it is paid, though the 
old note may be surrendered up and a renewal note taken 
in its place; although the terms and amounts of the notes 

asLanahan v. Lawton, 50 N. J. Eq. 276, 23 Atl. 476; Price v. First Natl 
Bk., 62 Kan. 735, 64 Pac. 637, holding that though the first judgment did not 
extinguish the debt, judgment on that judgment did. See Furness v. Stiles, 
18 Wash. 383, 51 Pac. 470. 

84 Jenkins v. Daniel, 125 N. C. 161, 34 S. E. 239, 74 Am. St. Rep. 632. 
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are not the same, or part of the security is intentionally 
released, unless it appears that the new note was intended 
to be taken as payment of the old, or the mortgagee 
intended to discharge the mortgage.**^ 

Mortgage not Released ivithout Sufficient Evidence of 
Payment. When the mortgagee on maturity of the note 
accepts payment of the interest, and receives a new note, 
returning the old one marked **Paid'',** or obtains a part 
of the amount due, and accepts new notes for the balance ;'^ 
or instead of the old series of notes takes one note for the 
whole amount ; or being a single woman when the loan was 
made, and now married, has the new note made payable to 
her husband;^® or on adjustment of the amount of the in- 
debtedness, gives a receipt which recites that in considera- 
tion of the notes and their payment the mortgagee thereby 
relinquishes and discharges all claim against the debtor;^® 
in none of these cases is there any intention shown to accept 
the new obligation in payment of the debt while the mort- 
gage remains in the hands of the mortgagee and no formal 
release or discharge is executed. A mortgage given to 
indemnify the mortgagee from loss, by reason of indorsing 
the mortgagor's note, extends to indemnify him from lia- 
bility for signing any renewal of such note,*® 

§ 49. Discharge by Merger. Ordinarily it is not to the 
interest of either the owner or the public to have several 
interests in land ; the simpler the title the better ; and, there- 
fore, it is a rule of law that whenever two estates, the one 
legal, the other equitable, or the one greater and the other 
less, meet in the same person at the same time, the equita- 
ble is absorbed, merged, and drowned in the legal; or the 
less in the greater. Therefore, if the mortgagor acquires 
the title to the mortgage while he owns the land, or the 
mortgagee acquires the equity of redemption while he owns 

8s London & S. F. Bank v. Bandmann, 120 Cal. 220, 52 Pac. 583. 

8« Boneatell v. Bowie, 128 Cal. 511, 61 Pac 78. 

87 Davis V. Thomas, 66 Neb. 26, 92 N. W. 187. 

ssPomeroy v. Bice, 33 Mass. (16 Pick.) 22. 

89 Shipman v. Lord, 60 N. J. Eq. 484, 46 Atl. 1101. 

40 Alston V. Alston, 2 Bich. Law (8. C.) 428. Note. 
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the mortgage debt, the mortgage is merged and absorbed 
in the legal title. This result will not follow unless both 
are owned in the same right. There would be no merger 
if the mortgagor acquires title to the mortgage as trustee 
for another, or, if the land should come into the hands of 
the mortgagee in the same manner, as executor, or the like; 
there will be no merger if there is an intervening estate 
between the two estates meeting in the same person, though 
in the same right. But these rules are not inflexible in 
equity; whether there will be a merger, or not, in equity, 
depends on the intention of the parties, and a variety of 
other circumstances. Notwithstanding the technical rule 
of law, equity will prevent or permit, a merger, whichever 
will best subserve the purposes of justice and the just 
intent of the parties. If the interests of the person acquir- 
ing the estates, or those he represents, will be best served 
by keeping the mortgage alive, equity will prevent a merger. 

When a mortgagor gave and the mortgagee accepted a 
deed of the equity of redemption for the purpose of satis- 
fying the mortgage, and the mortgage notes were surren- 
dered up to the mortgagor and destroyed, and upon it being 
discovered later, that there was a second mortgage which 
would become a first lien on the premises in the hands of 
the first mortgagee, if the first mortgage were held to be 
merged, it was held that the mortgage was not satisfied in 
equity, and would be kept alive, though the mortgagee had 
both estates without any intervening title.*^ 

The court said : 

**For the mortgagor to lead the orator to believe the 
premises free from incumbrance, except the mortgage to 
the bondman, to induce him to accept the deed of the equity 
of redemption in payment and discharge of his debt, was 
to obtain possession of the orator's notes, as paid and dis- 
charged by fraudulent means; and, with this fraud thus 
established, the fact found, as to the intention of the orator, 
is rendered without force, and a court of equity will relieve 
the orator." 

41 Howard v. Claik, 71 Vt. 424, 76 Am. St. Bep. 782, 45 Atl. 1042. 
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No Statute to Declare Assignments Void if Not Recorded. 
In another case a mortgagee assigned his mortgage, and 
before the assignment was recorded, purchased the interest 
of the mortgagor and recorded his deed. He sold the land to 
one who did not know that he had assigned the mortgage; 
and, when the assignee sued to foreclose, the defendant 
claimed that if there had been no sale, the mortgage would 
have merged in the legal title and been satisfied, so that he 
would have had an absolute title, therefore, as he had no 
notice of the assignment, the equity was with him. 

But the court held that there was no statute declaring 
assignments of mortgages void before recording, except in 
favor of a subsequent assignee of the same mortgage with- 
out notice, and the mortgage being recorded, the defendant 
was bound by it; there was no merger, because the titles 
were not in the mortgagee at the same time.*^ 

Relation of Husband and Wife. On the theory of unity 
between husband and wife, it was held at the common 
law, that whenever the mortgagor and mortgagee became 
husband and wife while holding their respective inter-! 
ests, or, whenever either acquired an estate on which the 
other had a mortgage, or a mortgage on the other's 
estate, the two estates thereby merged and the mortgage 
was satisfied and gone. In Indiana and Tennessee it has 
been held that the married women's acts, which enable 
married women to contract, sue, and be sued, in relation to 
their separate property, as if they remained sole, do not 
affect this unity of husband and wife so as to prevent 
merger in the cases above specified. Wherefore, when a 
woman borrowed money and gave a trust deed mortgage 
to A as security for her note to B for the money he loaned 
her, it was held that when B afterward married her, the 
debt was thereby extinguished; and, as trustees only take 
so much title as is necessary to enable them to discharge 
the trust, the conveyance to the trustee thereby became 
void, and the title in the woman became absolute without 
any reconveyance by the trustee, and the bill by B, after 

« Curtis v. Moore, 152 N. Y. 159, 46 N. E. 168. See supra, i 30. 
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the woman *s death, to foreclose the mortgage against the 
heirs of the woman, was dismissed.*^ But in a number of 
the other States it has been held that the modem idea of 
property rights of husband and wife, as manifested by the 
married women *s acts, renders the old usage, when all per- 
sonal property of the wife became the property of the hus- 
band by virtue of the marriage, inapplicable ; wherefore the 
marriage of the mortgagor and mortgagee does not destroy 
the mortgage nor even stop the running of interest, but 
merely renders suit on the debt impossible, while the mar- 
riage lasts.** 

§ 50. Formal Release or Discharge by Fraud or Mistake. 
A formal discharge of record is the very best evidence of 
an actual payment and discharge, but it is not conclusive ; 
very satisfactory evidence will have to be produced to per- 
suade the court that it is not correct; but, if it clearly 
appear that it was obtained by fraud, or made by mistake, 
a court of equity will consider the mortgage in force to 
whatever extent the ends of justice require.*^ 

Discharge by Unauthorized Person Ineffective. If the 
discharge indicates on its face that it is executed by an 
imauthorized person, or does not indicate any authority to 
make it, it will have no effect; as, when a man selling land 
and taking a mortgage for the price, directed it to be made 
payable to his infant daughter, and some years later he 
made entry on the records: **I, Joseph Drichta, hereby 
acknowledge satisfaction and payment in full of this mort- 
gage,'' signed it, received the payment, and surrendered up 
the original mortgage and notes ; it was held that there was 
nothing to show his authority either to release, discharge, 
or receive payment; that the entry was no more than if 
made by John Doe, and on its face manifestly so to every 
reader : 

** Because no one can be justified in relying upon the pre- 

4S Schilling v. Darmodj, 102 Tenn. 439, 52 S. W. 291, 73 Am. St. Eep. 892. 
44 Martin v. Martin, 146 Mass. 518, 16 N. E. 413; Power v. Lester, 23 
N. Y. 527. 

4» Ferguson v. Glassford, 68 Mich. 36, 35 N. W. 820. 
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[tended satisfaction of the mortgage as effectual to dis- 
'charge it, no duty of diligence was imposed upon the plain- 
tiff to avoid it, or obtain a cancellation. Every subsequent 
purchaser of the mortgaged premises must be held to have 
Known that he purchased, subject to the plaintiff's mort- 
gage, notwithstanding the alleged satisfaction." 

And although the statute of limitations had run and 
barred the personal liability of the mortgagor on the note, 
the period to bar suit to foreclose on the mortgage had not 
yet run, and the plaintiff was permitted to foreclose against 
purchasers of the land for value who had relied on the sup- 
I>osed discharge.** 

If the rights of innocent purchasers are not involved, all 
that is necessary, is to show that there is no real satisfac- 
tion, and explain the delay in suing to correct the error or 
fraud, though the satisfaction was entered by an authorized 
person. Thus, a man loaned money to one of his sons, tak- 
ing a mortgage for security ; later he made his will making 
his son and his mother executors, and afterward died ; still 
later, the mother died, and the other brothers let the mort- 
gage run for about twenty years more after the death of 
the mother without attempting to foreclose (which was ex- 
plained by the fact that the mortgagor was in such financial 
condition that he was unable to pay his taxes for much of 
the time, and they did not wish to oppress him) ; it was 
held — in a suit to foreclose, brought by the other brothers 
against the heirs of the executor (and mortgagor) — that 
a satisfaction and discharge of the mortgage entered on the 
record by the mortgagor, as surviving executor, to free the 
title from the incumbrance and enable him to borrow money 
on the land from others, was no defense to the suit.*^ 

Mortgage Given as Trustee for Creditors. When a mort- 
gage is given to one as trustee for the creditor or cred- 
itors holding the notes secured by the mortgage, he has 
neither power to release, discharge, nor receive payment, 
unless that power is conferred by some other provision than 

4« Cerney v. Pawlet, 66 Wis. 262, 28 N. W. 183. 
47 Stimis V. Stimifl, 60 N. J. Eq. 313, 47 AtL 20. 
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the one merely making the mortgage to him as trustee ; he 
has no other powers than are given to him. If the trust 
deed empowers him to receive payments and execute dis- 
charge, he has thereby no power to discharge without receiv- 
ing payment, or until payment is made ; and any discharge 
executed by him without payment being made, will be of 
no effect between the parties when the fact of nonpayment 
is proved. Some courts have held that even against bona 
fide purchasers relying on the record the mortgage may be 
enforced by the innocent holders of the notes, because all 
persons are bound to know that the trustee has no power to 
discharge without payment in fact.*^ But the better rule 
would seem to be that when one, actually having the power 
to make discharge of record on payment, makes such dis- 
charge after the debt is due, persons relying on the record 
in purchasing, or dealing with the land, will be protected 
on the principle that the records are made and required 
to furnish a means of learning of the title, and should be a 
protection to persons relying on them; further, when one 
of the two innocent persons must suffer loss, it is better 
that the loss should be allowed to fall on the one who ren- 
dered the wrong possible, as in this instance, by putting 
trust and confidence in a trustee who proved false.*® But, 
on the other hand, no one is protected by the record who 
either knows the fact or knows enough to put him on his 
guard, and who, nevertheless, without taking any precau- 
tion or making any further investigation, deals with the 
property as if the record were true.^® 

§ 51. Bight to Compel Discharge of Record. Although 
the payment of the mortgage to the mortgagee, or his 
assignee, is a satisfaction and extinction of the interest of 
both, and leaves the title in the mortgagor, or his heirs, 
or grantees, as it was in the mortgagor before the mortgage 

*8Muto V. Lemon, 19 CoL App. 314, 75 Pac. 160; Sells v. Toole, 160 Mo. 
693, 61 8. W. 579; Weldon v. Tollman, 15 C. C. A. 138, 67 Fed. 989. 

49 Day V. Brenton, 102 Iowa 482, 71 N. W. 538, 63 Am. St. Bep. 640; 
Lennartq v. Quilty, 191 lU. 174, 60 N. E. 913, 85 Am. St. Eep. 260. 

60 Mclntire v. Conrad, 93 Mich. 526, 53 N. W. 829. 
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was given, without any reconveyance by the mortgagee or 
his assignee, that right rests in insecure proof of the facts, 
and the mortgage appears of record to be a cloud on the 
title, and enables the mortgagee to give absolute title to a 
bona fide purchaser by foreclosure; wherefore, the mort- 
gagor, or anyone acquiring an interest through him, is 
entitled, on the mortgage being paid, to have a formal satis- 
faction of record made; and, if the mortgagee or his 
assignee, to whom payment is made refuses on demand to 
make such discharge and satisfaction of record, or in such 
form that it may be put on record, a bill in equity lies 
against him, in the absence of any statute covering the ques- 
tion, to compel him to make such formal discharge. Any- 
one proving an interest in the premises through the mort- 
gagor is entitled to maintain such bill. In addition to this 
common-law remedy, statutes have been enacted in many 
if not in most of the States which entitle the person preju- 
diced to sue the one refusing the discharge and recover 
against him the penalty named in the statute as the sup- 
posed damage resulting from the refusal. Under these 
statutes the cause of action does not accrue till the debt is 
paid in full, and a discharge demanded. Inasmuch as the 
statute is designed, both to pay the mortgagor the damages 
he has suffered by the refusal and to punish the mortgagee 
for his wrongful act in neglecting or refusing to execute a 
discharge, it has been held, that the fact of payment, must 
be clearly made out; in some States, an honest difference 
of opinion as to the amount due, or as to the right of the 
mortgagee to be paid the costs of making the discharge, has 
been held to be a defense.^ ^ 

»i Burrows v. Bangs, 34 Mich. 304; Engle v. Hall, 45 Mich. 57, 7 N. W. 
239; Malarkey v. OOieary, 34 Ore. 493, 56 Pac 521. 
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FORECLOSURE B7 SUIT 

§52. Definition and Nature. Originally, foreclosure 
signified the extinction of the mortgagor's equity of 
redemption, by proceedings in chancery in which the mort- 
gagee 's title was decreed and to be absolute and indefeas- 
ibly by reason of the mortgagor's failure to redeem within 
the time limited therefor by the court. But since the mort- 
gage has come to be understood as a mere lien on the land, 
instead of conveyance of the title subject to a condition sub- 
sequent, and particularly since other methods have been 
introduced, foreclosure has come to mean any process by 
which the title of a mortgagor is conveyed to another, by 
proceedings taken for default in payment of a mortgage and 
by virtue thereof. The foreclosure now passes title, instead 
of making absolute a title already vested by virtue of the 
mortgage. The mortgagee, now, never acquires title as 
mortgagee; if he gets it at all, it is as purchaser at the 
sale, as any other person would, except, in the limited num- 
ber of cases in which strict foreclosure is still allowed, 
where the mortgagee may take possession as such, on or 
before default. In addition to foreclosure by bill in chan- 
cery, foreclosure by exercise of a power of sale contained in 
the mortgage, is now in common use. 

§ 53. Who May Foreclose. Any owner, or part owner 
of the debt secured by the mortgage may foreclose on 
default, making the other parties defendants if they refuse 
to join with him as plaintiffs. In the case of trust deed 
mortgages, the action is more properly brought in the 
name of the trustee ; but, if he has died, and no other has 
been appointed, or if he refuses to foreclose, any holder 
of a past due note or coupon may foreclose. In one case, 
it was contended that a single bondholder could not fore- 
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close unless the refusal of the trustee to proceed was arbi- 
trary and not mistaken as to his right ; but the court said : 

**It is well settled, I think, that any holder of unpaid 
coupons may sue upon refusal of the trustee to do so after 
request upon him. . . . Where the deed authorizes the 
trustee to proceed upon a written request of a majority 
of the bond holders, it is held in such cases, that he cannot 
act without such petition. But the bondholder has a right 
of action, upon showing that the trustee has refused to 
bring suit, even though the trustee may have been justified, 
under the provisions of the deed, in refusing. If this were 
not so, it would result in placing the same limitation on 
the right of the individual bondholder to bring the action, 
as is placed on the trustee, namely, the written request of 
a majority of the bondholders; this would, practically, 
make it possible for a majority to deprive the minority of 
the remedy of foreclosure altogether.'* ^ 

If the assignee of a mortgage and debt sues to foreclose, 
it is no defense for the mortgagor that the assignment is not 
formally valid, so long as the mortgagee would be estopped 
thereby and the mortgagor protected.* It is no objection 
to the suit that the mortgage was not granted to the owner 
of the debt by name. It is enough that it was made for his 
benefit, or that he has become the owner, even by transfer 
of the note, without any assignment of the mortgage.^ But 
an assignee of a mortgage usually succeeds merely to the 
rights of the assignor; and if for any reason the assignor 
would be estopped to foreclose, the assignor is likewise 
estopped.* 

When Purchaser of Property May Foreclose. If a pur- 
chaser of property subject to a mortgage has assumed and 
agreed to pay the mortgage, he could not take an assign- 
ment of the mortgage and foreclose it, nor could his 

1 Citizens' Bank v. Los Angeles I. & S. Ck)., 131 Cal. 187, 63 Pac. 462, 82 
Am. St. Bep. 341. That the trustee was requested and failed to sue must be 
alleged. Gen. Elec. Co. v. LaOrande, 87 Fed. 590. 

s Atlantic Trust Co. v. Behrend, 15 Wash. 466, 46 Pac 642. 

« Sweeney v. Hill, 69 Kan. 868, 77 Pac 696. 

« Stafford v. Lane, 124 Ind. 592, 24 N. E. 683. 
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assignee of it do so ; but, if the mortgagor should take an 
assignment of the mortgage under these facts, he could 
foreclose to force payment of the notes, which he, himself, 
signed and was bound to pay. If there are two mortgages, 
the prior covering the homestead and other lands, and the 
later covering the other lands only, and the holder of the 
later forecloses his mortgage, and then purchases the first 
mortgage, he cannot foreclose it on the homestead, without 
first selling the other lands to satisfy it, for such were the 
rights of the first mortgagee, to which only he has been suc- 
ceeded.* On the other hand, only persons owning an inter- 
est in the debt secured by a mortgage have any standing 
to ask for foreclosure of it. A creditor having a judgment 
lien on land, or a subsequent mortgage, has no right to 
insist on foreclosure of the mortgage; he can only foreclose 
subject to it. 

§ 54. Defendants to a Bill to Foreclose. As no one will 
be barred by the foreclosure, who was not a party to the 
suit, the mortgagee, or his assignee, filing a bill in equity 
to foreclose the mortgage, should make all persons inter- 
ested in the mortgage, or the mortgaged property, parties 
defendant to his suit, whether they be owners of some 
of the mortgage notes, purchasers, lessees, mortgagees, or 
otherwise interested, under the mortgagor by interest 
acquired since the mortgage was given and subject to it. 
If this be not done, two results may follow: the suit may 
be dismissed for want of proper parties; or, if not dis- 
missed, the decree will not accomplish its purpose, since 
another suit must be prosecuted to foreclose parties not 
included in the first suit. Another reason for requiring all 
interested persons to be made parties, is to enable the court 
to pass perfect title to the purchasers at the foreclosure 
sale, and to enable it to distribute the proceeds according 
to the rights of the various claimants, which rights cannot 
be ascertained and adjudicated unless the parties are all 
before the court. The subsequent incumbrancers would, 
undoubtedly, be admitted as claimants on application to the 

5 Moore v. Olive. 114 Iowa 650. 87 N. W. 720. 
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court, to intercept the title, or to be allowed to participate 
in the proceeds ; but, if they did not do so, the decree would 
not bind them. The foreclosure would be valid and binding 
on the parties, though others interested were not made par- 
ties and are not bound; the proper practice is, in such cases, 
for the person wishing others to be joined to request that 
they be brought in, or to object to proceedings till they are 
joined, showing wherein the party objecting is prejudiced 
by the non-joinder. 

§ 55. Strict Foredosure. The original method of fore- 
closure was by bill in chancery by the mortgagee (or his 
assignee) against the mortgagor (or his heir, or grantee) 
after default and demand of payment, praying that the 
mortgagor, his heir, or grantee, be required to redeem 
within a specified time, and that, on failure to do so, they 
should be forever foreclosed and barred to claim any inter- 
est in the property, and that the title of the mortgagee, or 
his assignee, should be absolute and indefeasible. The time 
for redemption thus fixed by the chancellor, was usually six 
months ; but, he often exercised the discretion to extend the 
time from term to term, on any showing of hardship which 
indicated that the mortgagor might be relieved of the for- 
feiture by a little more delay, to the great vexation and 
embarrassment of the mortgagees. This method of fore- 
closure, it is said, still prevails in England, and is in use 
in this country to a limited extent, being confined almost 
entirely to cases in which there has been some other method 
of foreclosure that has failed to bind some party in inter- 
est, as if he were not made party to the proceedings ; when 
the purchaser is in possession with right to retain it 
till the debt is paid, and the property is insuflScient in value 
to pay the debt, it is evident that a resale would be a useless 
proceeding.® It has been said that strict foreclosure is 
inappropriate and not to be allowed whenever fore- 
closure by sale would be of any advantage ; again, it is said 
that strict foreclosure is not to be allowed against the 
holder of the legal title ; again, it has been said not to be 

« Haggart v. Wilczinski, 143 Fed. 22. 
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the proper method when an absolute deed has'been given'as' 
security, and the grantee has immediately taken possession 
and continually kept it with all the incidents of ownership J 
The practice of strict foreclosure was strictly appropriate 
only so long as the mortgage remained a conveyance of 
the land subject to defeasance on payment as a condition 
subsequent, in fact as well as in form ; but, when the mort- 
gage came to be merely a lien, strict foreclosure was a 
misfit. 

§ 56. Suing and Selling on Execution. In case of strict 
foreclosure, there was doubt as to the right of the mort- 
gagee to sue the mortgagor for any deficiency in the value 
of the mortgaged property to pay the mortgage debt; and 
one great diflBculty was to ascertain the amount still due. 
Finally it became settled that after strict foreclosure a 
suit by the mortgagee against the mortgagor for any part 
of the debt, still claimed to be unsatisfied, operated to avoid 
the foreclosure, and entitled the mortgagor to redeem. This 
result, together with the hardship of a strict foreclosure 
on the mortgagor, and other considerations, occasioned the 
introduction, more than a hundred and fifty years ago, of 
the common practice of selling the property on foreclosure 
to the highest bidder under the direction of some oflBcer 
of the court, paying to the mortgagee the amount of his 
debt, interest, and costs, if the property brought so much, 
and giving the balance to the mortgagor ; or, if the prop- 
erty did not sell for enough to pay the debt, the mortgagee 
was given a personal decree against the mortgagor to 
recover of him the balance of the debt in money, as in any 
other action. 

While the practice was still unsettled, mortgagees oftei; 
proceeded by suit at law on the note or bond instead of by 
bill in chancery to foreclose ; and, on recovering judgment 
on the note, they would have the execution thereon levied 
by the sheriff on the mortgagor's interest in the land; so 
that, by this sale, the mortgagor's equity of redemption 

TMcCaughey v. McDuffie, 141 CaL 17, 74 Pac. 751; South Omaha Savings 
Bank v. Levy, 95 N. W. (Neb.) 603. 
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was sold, and his right to redemption was thns barred. 
But a question also arose as to whether by this method 
the purchaser did not take the title free from the mort- 
gage, inasmuch as the sale was being made for the benefit 
of the mortgagee and under his direction; and further, 
inasmuch as it was doubtful what title the purchaser would 
get, and especially if he decided that he obtains only an 
equity of redemption, the land could not be sold for any- 
thing near its real value, which tended greatly to the 
oppression of the mortgagor. Finally it was decided by 
the courts of chancery that this practice was an oppression 
of the mortgagor which they would enjoin and prohibit, 
and now the statutes generally so declare. 

§57. Effect of Right to Other Remedies. The mort- 
gagee has his choice of the remedies provided by the mort- 
gage and note, or to sue for foreclosure in chancery, as a 
general rule. If the mortgage be given to secure a note, 
he need not sue on the note and seek execution before fore- 
closing, but may file his bill for foreclosure at once.® Where 
the mortgage contains a provision empowering the mort- 
gagee to sell in case of default and apply the proceeds in 
satisfaction of the mortgage, he may generally file a bill for 
foreclosure in equity, without any attempt to exercise the 
power, or any showing that such remedy would not be 
safe, certain, and effective.® It is a general principle of 
the courts of chancery that, when their jurisdiction is once 
established over a subject, as we know from history that 
it was in this instance, the court does not lose its jurisdic- 
tion by other remedies being provided at law, or out of 
court, by statute, or the agreement of the parties. If the 
deed be in form an absolute conveyance, or does not cor- 
rectly describe the property mortgaged, or does not express 
the true agreement of the parties, the only remedy of the 
parties to redeem or foreclose is usually in equity; and, 

« Stanley ▼. Beatty, 4 Ind. 134. 

• Eslava v. New York N. B. & L. A., 121 Ala. 480, 25 So. 1013; Eeid v. 
McMillan, 189 111. 411, 69 N. E. 948; Herrick ▼. Teachout, 74 Vt. 196, 52 
Aa 432. 



402 

Digitized by VjOOQIC 



MORTGAGES— CHATTEL AND REAL 81 

in such case the grantor may have reformation and recon- 
veyance, or redemption in the same suit, or the grantee 
may in the same suit have reformation and foreclosure.^^ 

When Mortgagee May not Foreclose. On the other 
hand, it has been held in some cases that a mortgagee, 
having a power to sell on default, has no standing to sue 
in equity for foreclosure without some showing that his 
remedy by virtue of the power is uncertain or inadequate. 
In dismissing a bill for want of such showing, the court 
said in one case : 

*'A court of equity is always open to him when the 
amount due by the deed is uncertain, or, is in good faith 
disputed; when any cloud rests upon the title; when a 
reasonable price cannot be obtained, or when for any 
reason, a sale is likely to be accompanied by a sacrifice of 
the property, which at the cost of some delay may be 
obviated ; ... or a question, as to whether or not the 
apparent prior lien is valid, or has been satisfied in whole, 
or in part. ... It is diflBcult to perceive any reason for 
allowing a resort to expensive litigation for the accom- 
plishment of that which the parties can do themselves. 
Courts were instituted to give relief in those instances in 
which there are differences, disputes, and controversies to 
settle. It is contrary to fundamental principles of law to 
allow a man to have the aid of the court, when his situation 
is such that he does not need it. The business of courts is 
to hear and determine controversies, not to make calcula- 
tions for people, nor advise them in ordinary business 
transactions. For the purpose of allowing a useless and 
expensive proceeding, the law does not presume, that, in 
cases of public sales^men will not ascertain for themselves 
plain, open, and undisputed, facts, nor that they do not 
have the capacity to do so ; neither will they assume that 
they are ignorant of the law, the facts being known.** ^^ 

§ 58. Right to Sue on Note While Foreclosing. In the 

absence of the statute, the mortgagee may sue on the note 
and bring proceedings to foreclose at the same time, and in 
such case if he take judgment before foreclosure it will be 

10 Miss. Val. Trust Co. v. McDonald, 146 Mo. 467, 48 S. W. 483. 

11 George v. Zinn, 57 W. Va. 15, 49 8. E. 904, 110 Am. St. Rep. 721. 
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for the whole amount of the debt, not for the amount less 
the value of the property. A stipulation against fore- 
closure before all the notes are due, does not prevent suit 
on the notes. 

'*The mortgagee has a remedy on his note against the 
person and property of the debtor. He also has another 
separate and independent remedy on the mortgage, by fore- 
closure, to enforce the lien upon the debtor's real estate, 
which by the mortgage, he has charged with the payment 
of the debt represented by the note. The mortgage may 
be discharged without releasing the mortgagor from his 
personal liability on the debt, and the personal liability 
on the debt may be terminated by a discharge in bank- 
ruptcy, or insolvency of the mortgagor without extinguish- 
ing or discharging the mortgage. Neither is a judgment 
against the validity of the mortgage, necessarily, a bar to 
a suit on the note; nor is a judgment against the right 
of the mortgagee to recover in a personal suit on the note, 
necessarily, a bar to a suit of foreclosure. The mortgagee 
may pursue his remedies successively, or concurrently. 
The amount of the judgment in the suit on the note, must 
be for the full amount of the mortgage debt, as the 
mortgagee may elect and he may be able to collect the 
full amount of his claim from property outside of the 
mortgaged security, as he has the right to do. To make 
the judgment less than the full amount would deprive him 
of this right. The amount of the judgment on the fore- 
closure proceedings, must be the amount of the mortgage 
debt ; otherwise, the mortgagor might redeem for less than 
that amount. If the mortgagee was bringing his personal 
action on the mortgage debt after foreclosure, it would be 
necessary to ascertain the value of the land, to determine 
whether the mortgage debt was satisfied, and if not, the 
amount for which the judgment should issue. In this case, 
the mortgagee is pursuing his remedies concurrently, and 
the value of the mortgaged property, at this time, is not 
material to the issue in the foreclosure suit, or in the per- 
sonal suit on the mortgage debt. Subsequent payment, or 
satisfaction of the debt, in whatsoever way made, will dis- 
charge both proceedings; a partial payment upon either, 
will operate as a discharge of both judgments, to the 
amount of the payment.** ^^ 

12 Colby V. McClintock, 68 N. H. 176, 40 AtL 397, 73 Am. St. Eep. 557. 
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§59. Statutes Forbidding Ooncnrrent Suit and Fore- 
dosnre. In consequence of the hardship on the debtor, 
occasioned by being sued on the note, and in another action, 
at the same time, for foreclosure, it has been provided by 
statute, in several of the States, that there shall be but one 
suit on any debt secured by mortgage and notes; or, that 
no suit shall be brought on the notes till foreclosure of the 
mortgage; or, that no suit to foreclose shall be prosecuted 
while there is an action on the note pending, nor till return 
of exe€ution thereon unsatisfied, and that the complainant, 
in his bill, shall allege, and on the hearing, shall prove, that 
no proceedings at law have been prosecuted to enforce 
payment of the same debt. These statutes do not prevent 
the mortgagee electing to sue either, or both, of two mort- 
gages, given him to secure the same debt; but, where the 
statute provided that there should be but one suit on any 
secured debt, it was held that further prosecuting a suit 
commenced before the mortgage was given, or the note in 
another State, was a waiver of the right to foreclose the 
mortgage.^* 

§ 60. Foreclosure of Mortgages Defectively Executed or 
Recorded. The fact that a mortgage was not executed, 
nor recorded, as prescribed by law, does not prevent fore- 
closure in equity. If it be a mortgage in the form of an 
absolute conveyance, the only way to foreclose is by bill 
in chancery, or similar action under the code. If it be not 
recorded, it may still be foreclosed against all persons not 
prejudiced by the failure to record. But if the land has 
passed into the hands of an innocent purchaser for value, 
without notice of the unrecorded mortgage, or has been 
mortgaged to another without notice of the first mortgage, 
such subsequent purchasers and mortgagees (by first duly 
recording their mortgages, or deeds) have acquired rights 
under the registry laws which will prevent the mortgage 
being foreclosed against them. Though the mortgagee 
kept the mortgage off the records to avoid taxation on it, 
that has been held no objection available to the mortgagor 

IS Commercial Bank v. Kershner^ 120 Cal. 495, 52 Pac 848. 
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to prevent foreclosure, nor even to his grantee, who had 
no actual notice of it, being merely informed of it by recitals 
in his title deeds, which he neglected to read.^* 

§ 61. When tlie Right to Foreclose Accmes. The right 
to foreclose accrues as soon as default has been made in 
the terms of the mortgage, or the instrument secured 
thereby, as to payment of principal, interest, taxes, ground 
rents, insurance, or performance of the condition whatever 
it may be, unless it is expressly provided otherwise; it 
has been held that a provision in the mortgage that no 
proceeding to foreclose shall be commenced within six 
months after default, is to secure to the mortgagor oppor- 
tunity to find the money to pay it, if he so desired, and that 
his creditors cannot take advantage of it, if he desire to 
waive it. If he does not take advantage of it no one else 
can;*** but, on the other hand, the court will not shorten 
the time allowed by the agreement of the parties. This 
was ruled by the Tennessee court in a case like the above, in 
the following language : 

'*It is said the right to go into court and foreclose on 
default, does not depend on the provisions of the mortgage, 
and, that there is an immediate right of foreclosure by 
court proceedings in all such cases upon default made. 
Grant this to be so in cases when it is not otherwise pro- 
vided (as the decisions hold) ; still, when the time is pre- 
scribed by the mortgage, that will control, in the absence 
of some superior equity. The jurisdiction and power of 
the chancery court to foreclose and execute trusts cannot 
be taken away from it, even by agreement, express or im- 
plied. Nor is it cut off by mere silence on the subject; 
but, when parties make a reasonable stipulation in the 
mortgage that it shall be foreclosed only on certain con- 
ditions, and in certain contingencies, this stiptdation will 
be respected by the courts, unless there arises some unex- 
pectea and overriding occasion to demand the aid of the 
court to preserve the property, or the rights of the parties. 
While there are cases, some of which are cited by counsel, 
holding, more or less strictly, a contrary view, this is in 

1* Reichert v. Neuser, 93 Wis. 513, 67 N. W. 939. 

18 Central Trust Co. v. Worcester Cycle Co., 93 Fed. 712. 
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accord with the rulings of this court in similar cases 

The general rule is that, when no provision is made for 
court foreclosure, it may be had at any time after default, 
although proceedings out of court, may be provided for 
differently in the mortgage; the converse of the rule is 
equally good, that when court foreclosure is provided for 
in the mortgage, it is a stipulation thrt the court may be 
resorted to, only upon the terms, and at the time pro- 
vided, in the mortgage.'* ^® 

When no time for payment or performance is specified 
in the mortgage, or the instrument secured thereby, a rea- 
sonable time under all the circumstances of the case is 
allowed for performance in the case of any undertaking 
other than the payment of money ; and, until a reasonable 
time has passed, the mortgagor cannot be said to be in 
default, and the mortgage cannot be foreclosed. In the 
case of a promise to pay money, all promises to pay, with- 
out any time specified, are construed as payable on demand, 
for which no formal demand other than commencement of 
suit is necessary, and foreclosure may be commenced at 
any time, without demanding payment. 

§ 62. Default on Installment, Interest, Etc. If a mort- 
gage be given to secure several notes, or debts, maturing 
at different times; or, if the note secured is payable in 
installments ; or, the interest is payable before the principal 
matures, the mortgagee may foreclose upon the first default 
in payment of interest or principal, without waiting for the 
whole amount to mature.^'' Likewise, if the mortgagor 
stipulates to insure, pay taxes, etc., and fails to do so when 
they become due, so that the mortgagee has to do so for 
his own protection, it would seem that he may foreclose 
upon the first default,*® and the fact that he waives one 
default does not prevent him exercising his right to fore- 
close on the next, or any subsequent default. But, in any 

i« Union Trust Co. v. Chattanooga Electric Co., 101 Tenn. 297, 47 8. W. 422. 

17 Fields V. Drennen, 115 Ala. 558, 22 S. 114; Estabrook v. Monlton, 9 Mass. 
258; Warren v. Harrold, 92 Tex. 417, 49 8. W. 364. 

isStebens v. Cohen, 170 Mass. 551, 49 N. E. 925; Bank v. Doherty, 29 
Wash. 233, 69 Pac. 732, 92 Am. St. Bep. 903. 
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such case, the mortgagee cannot foreclose for any more 
than is due at the time of the decree; for that would be to 
shorten the time for payment agreed on. This rule has 
occasioned the introduction of the practice of inserting in 
mortgages a provision that, in case of default in payment 
of any installment of interest or principal secured by the 
mortgage at the time provided, it shall be optional with 
the mortgagee to declare the whole amount due and pay- 
able. 

§63. Proceedings on Foreclosure for an Installment, 
On foreclosure for an installment in default, the bill to 
foreclose should set up the terms of the mortgage, the fact 
of default, the existence, number, amounts, and time of 
maturity on the unmatured notes, and the fact that they 
are a valid lien on the land to be sold; and should pray 
for a sale, subject to the mortgage, of so much of the mort- 
gaged premises as shall be necessary to satisfy the install- 
ment in default, or, if it shall appear to the court, or officer 
making the sale, that the property cannot be advanta- 
geously sold in parcels, then that the whole be sold, subject 
to the mortgage. 

Only Sufficient to Pay What Is Due May Be Sold. When- 
ever enough has been realized to pay the defaulted install- 
ment, no more can be sold on that proceeding. When a 
foreclosure is had before the whole debt is due, and the 
decree directs a sale for the debt due, subject to the lien 
for the part not due, a purchase by the mortgagee and 
failure by anyone to redeem, would operate as a satisfac- 
tion of the whole mortgage debt, both the matured and the 
unmatured portions ; but, if the mortgagor, or anyone claim- 
ing under him, as subsequent purchaser, incumbrancer, or 
creditor, should redeem, he would take subject to the lien 
of the mortgage for the unmatured portion of the debt not 
due at the sale, and the lien for it will remain in force, and 
the mortgagee may again foreclose in like manner on the 
maturity of any subsequent installment, or for the whole 
debt, when matured. 

Manner of Making Sale. On making such a sale the 
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oflScer should announce to the bidders that the sale is being 
made, subject to the lien of the mortgage for the unmatured 
notes, in order to protect himself from liability to the pur- 
chasers, and as a matter of justice ; but, he could not over- 
throw the decree of the court that the sale shall be subject 
to the mortgage for the unmatured notes ; and, if he made 
no such announcement, and gave a deed which made no 
mention of the lien of the mortgage for the unmatured 
debt, the purchaser would still take, subject to the mort- 
gage, because the decree is a matter of record of which all 
persons dealing with the property are bound to take 
notice.^® 

When several notes, falling due at different times, are 
secured by the mortgage, the mortgagee, or owner 
of the notes, may stipulate with anyone to whom he may 
assign one or more of the notes, that the notes he retains 
shall have a preferred lien on the mortgaged premises; 
or that they shall have preference in any order that shall 
be duly agreed on by the seller and purchaser at the time 
of the sale of the notes; and, in such case if the note sold 
and first maturing (or the interest first maturing) is 
agreed to be a lien on the premises, subject to the remain- 
ing notes, the purchaser of such note is entitled to have 
foreclosure and sale for default of payment of it, and the 
sale on such foreclosure will give the purchaser title, sub- 
ject to the lien of the mortgage for the unmatured notes.^^ 

§ 64. Election to Treat Whole Debt Due on Default of 
Installment. To avoid the inconvenience of several fore- 
closures and the delay of waiting till all is due for one 
foreclosure, it is common to provide that all shall be due 
at the option of the mortgagee, or his assignee, on any 
default, and these provisions are valid, though they extend 
to taxes, insurance, and ground rents. It is not in the 
nature of a penalty, and will be sustained in equity, as well 
as at law.^^ If the provision is that the whole debt shall 

10 Dupee v. Salt Lake VaL L. & T. Co., 20 Utah 103, 57 Pac. 845, 77 Am. 
St Bep. 902. 

20 Romberg v. McConnick, 194 111. 205, 62 N. E. 537. 

21 Curran v. Houston, 201 lU. 442, 66 N. E. 22& 
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be due on default of any installment, instead of putting 
it in the election of the mortgagee, or his assignee, the 
mortgagor, or his grantee, may take advantage of the pro- 
vision, to pay the whole debt as soon as a default has been 
made.^^ And, though it is at the option of the mortgagee, 
the mortgagor may insist on paying the whole on notice of 
election, and the mortgagee cannot, without the mortgagor's 
consent, avoid his election. 

Whether Notice Must Be Given Mortgagor. It is gener- 
ally held that no notice of election to treat the whole debt 
due for default of an installment is necessary, and that 
notice of the commencement of suit to foreclose is sufficient 
notice of the exercise of the option. But such notice may be 
required by statute, or the terms of the mortgage. In Wis- 
consin, if not in other States, it is held that the mortgagor 
is entitled to reasonable notice and opportunity to comply 
with the terms of the mortgage before the mortgagee can 
declare all due and sue to foreclose for the whole. This is 
on the principle, that he who seeks equity (in this case the 
mortgagee seeking to foreclose) must do equity, and the 
court will not enforce the contract of the parties oppres- 
sively. Even in this State, it was held that departure of 
the mortgagor without leaving any direction for forwarding 
his mail, or information as to his new address, was an 
excuse for suing to foreclose without notice of exercising 
the option.^* 

§ 65. When the Right to Foreclose Is Barred. All lim- 
itations on the time of suing in any form are statutory, and 
the period of the time within which the action must be 
brought depends on the terms of the statute, and whether 
the particular cause, or form of action, is barred by it. 
Many of the old statutes of limitations, and some of the 
present day, no doubt, do not apply to suits in chancery, 
but only to actions at law; yet the courts of chancery, pro- 
ceeding on analogy to the statutes, generally refused their 

22 First Nat Bank v. Peck, 8 Kan. 660. 

28 Julien V. Model B. & L. Investment Co., 116 Wis. 79, 92 N. W. 561, 61 
L. B. A. 668. 
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aid to enforce claims so stale that they would be barred 
in a law conrt. Take a case for illustration. A mortgage 
was given in 1860 to secure a note payable in a year; in 
1863, it was assigned ; in 1883 action was commenced by the 
administratrix of the assignee to foreclose. The court 
thought, that, if the bill had been demurred to, the com- 
plainant would have been compelled to amend, showing 
excuse for the laches, or would have failed; but, the objec- 
tion being raised at the hearing, on answer and proofs 
taken, could not be supported if the proofs showed that 
the action was not barred. The court said : 

*' Prior to 1879, there was no statute of limitations in 
force in this State applicable to mortgages upon real estate, 
and no conclusive presumption of payment, after a certain 
period had elapsed, existed by express legislative enact- 
ment. But courts of equity, following the analogies of 
the law, have refused relief in cases where it would have 
been barred at law, by lapse of time. The bar is not, how- 
ever, a legal, but an equitable one, and the presumption 

of payment may be rebutted by circumstances We 

think the evidence in the case clearly rebuts the presump- 
tion of the payment raised by the lapse of time, especially 
when taken in connection with what the evidence discloses, 
was the object and purpose of complainant's intestate in 
purchasing the mortgages. Miss Davis, the assignee of the 
mortgage, was the sister of Mrs. Kennicutt, the wife of de- 
fendant ; this mortgage was on the homestead. Afc:. Kenni- 
cutt was in straightened circumstances, and Miss Davis 
purchased the mortgage so that her sister might not be 
deprived of a home during her life. Miss Davis also lived 
in the family as a member thereof. She assisted in house- 
hold duties, not as a servant, but as one of the family. I 
do not think it was intended to charge her for her board, 

and that part of the defense is not made out There 

can be no personal decree against defendant for the mort- 
gage debt represented by the note, as the right of action 
upon that was long since barred by the statute of limita- 
tions.** 

The decree for foreclosure and sale was affirmed, though 
the defendant had been in possession continually and paid 
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nothing on the mortgage since it was given,^^ in which 
foreclosure was decreed, though the plaintiff's intestate, 
as purchaser at a foreclosure sale to save the property for 
the defendant, has merely taken the sheriff's deed as 
security, and left the mortgagor in possession for twenty 
years without any definite time for payment agreed on, 
without any payments of interest, or new promise to pay, 
he, being a boarder in the mortgagor's family, for which 
board the mortgagor recovered nine hundred forty-five 
dollars against his estate* 

Whether Statute Barring Note Bars Foreclosure. In 
several of the States, it is declared by statute, that no fore- 
closure shall be sustained after the debt secured by the 
mortgage is barred by the statute; such statutes must be 
given effect ; but, in a few States, the same conclusion has 
been reached in the absence of any such provision, on the 
ground that the debt is the principal thing, and the mort- 
gage is the incident and security for it, and, if there be 
no debt, there can be no mortgage ; the debt being barred, 
the mortgage must also be barred.^*^ The fallacy of this 
position is manifest. Statutes of limitations are statutes of 
repose, operate on, and suspend the remedy only, and do 
not effect the right. They do not cancel the debt. If the 
mortgagee be in possession under a void foreclosure and 
the debt is outlawed, still the mortgagor could not recover 
the land without paying the debt. A wharfinger, who had 
a lien on a mahogany log for wharfage, was held entitled 
to hold possession till paid, though the debt was outlawed.^^ 
Where the creditor has two actions for the same demand, 
as debt and assumpsit, the statute may have barred his 
right to sue in the one form, and still there be no defense 
to suit in the other form. Where there are two securities 
for the same debt, as note and mortgage, there may be a 
statute preventing suit on the one, and yet be no statute 
preventing suit on the other. If one has a note in writing for 

24Baent v. Kennicutt, 57 Mich. 268, 23 N. W. 808; Phelan v. Rtepatrick, 
84 Wis. 240, 54 N. W. 614. 
2B Kulp V. Kulp, 51 Kan. 341, 32 Pac 1118. 
«• Spears v. Hartly, 3 Eap. 81. 
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a debt, and a mortgage. to secure it, containing a power to 
sell the property to pay the debt, if not paid at maturity, 
it may be that action on the debt is barred and yet the 
mortgagee have authority, by virtue of the power, to con- 
vey the title from the mortgagor to another, and apply the 
money received therefor in satisfaction of the outlawed 
debt. In fine, where a security for a debt is a lien on prop- 
erty, real or personal, that security is not impaired because 
action on the debt is barred. Such is the law in this coun- 
try generally where the statutes of limitations do not ex- 
pressly bar the right as well as the remedy.^'' It has further 
been held, that, although a statute of limitations has run 
against the note so that no action could be brought thereon, 
and by another statute, no action could be prosecuted in 
equity to foreclose the mortgage, unless such action was 
brought within twenty years after the debt became due, 
or the last payment was made thereon, still, a valid sale 
by virtue of a power contained in the mortgage, would be 
made to foreclose the mortgage in that manner, and would 
not be enjoined, there being no statute limiting the time 
within which such sale could be made.^® But, where there 
was a statute making ten years suflScient adverse possession 
to acquire absolute title to land, sale, under a power in an 
outlawed mortgage, was enjoined at the suit of an adverse 
possessor, because it would cast a cloud on his title.^® 

What Avoids the Statute. Where it is provided by stat- 
ute, or held by the courts in absence of statute, that there 
can be no foreclosure after action on the debt is barred, 
because the debt is the principal and the mortgage the 
accessory, the courts, to be consistent, are compelled to 
hold, that anything that avoids the bar to the action on the 
note, preserves the validity of the mortgage, and enables 
foreclosure of it, such as part payment, new promise or 

zTHulbert v. Clark, 128 N. Y. 295, 28 N. E. 638, 14 L. R. A. 59; Hardin v. 
Boyd, 113 V. S. 756, 5 Sup. Ct. 772. 

28 House V. Carr, 185 N. Y. 543, 78 N. E. 171, 113 Am. St. Rep. 936, 6 
L. R. A. (N.S.), 510; Miller ▼. Coxe, 133 N. C. 578, 45 S. E. 940; Clark ▼. 
Beck, 14 N. Dak. 287, 103 N. W. 755. 

2» Gardner v. Terry, 99 Mo. 523, 12 S. W. 888, 6 L. R. A. 67. 
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acknowledgment, infancy of the mortgagee, absence of 
the mortgagor from the State, etc. They hold also that if 
the action is not barred when the proceedings to foreclose 
are commenced, the fact that the period has run before the 
time of sale or decree, does not prevent foreclosure. It 
would also happen frequently that an act which would 
operate to toll the statute as to the note would have the 
same effect on the mortgage, so that the same act would 
prevent pleading the statute to an action on either; but, 
where this is not the case, it is not seen how removing the 
bar from the note would have more effect on the bar to 
the mortgage than on any other cause of action. 

Effects of Payments, etc. by Mortgagors and Grantees 
on Each Other. Inasmuch as the recording acts do not, 
generally, require payments on mortgages and renewal 
promises to be indorsed on the records, it would seem that 
a purchaser of the property from the mortgagor, after the 
mortgage has apparently been barred, so far as the records 
show, would be presumed to know the law, that the bar of 
the statute might be stayed by absence of the mortgagor 
from the State, payments on the mortgage, renewed prom- 
ises in writing, and many other facts which the records do 
not show; and, being put on his guard by the fact that 
there is a mortgage of record, he would seem required to 
follow up the inquiry, and would be bound by any fact that 
would prevent the statute applying against the mortgagor. 
In other words, recording acts do not generally enable 
the mortgagor to pass to another any better title than he 
himself has.®^ 

It has been held in several States, that payments on the 
mortgage by the mortgagor, or the grantee, or one of the 
grantees of a part, who has assumed and promised to pay, 
will suspend the bar of the statute in favor of the mortgagee 
against all others, on the theory that each represents the 
other.®^ But the weight of the authority, and the better rea- 

»o KendaU v. Tracy, 64 Vt. 672, 24 Atl. 1118. 

siLongstreet v. Brown, 37 Atl. (N. J.) 36; Kendall v. Tracy, (aboTe); 
Hollister v. York, 59 Vt. 1, 9 Atl. 2. 
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son are against this view. The statute of limitations is a 
statute of repose ; and, it would seem, that it should apply 
in this kind of a case as well as in any other, and that a 
mortgagor, perhaps insolvent, should not have the power 
by an admission, or perhaps, nominal payment, after he 
has been paid the full value of his interest in the property, 
nor should he be permitted to revive, or continue an incum- 
brance on the land he has sold, any more than he could 
give a new mortgage on it after the title has passed to an 
innocent purchaser for value; or in a like case, revive a 
mortgage that has been discharged of record. How can it 
be said that the mortgagor is in any sense the agent, or 
representative of his grantee, so as to bind him by an act 
done after the transfer? On the same principle, how can 
it be said, that a payment on the mortgage by one of several 
grantees of a part, who has assumed and promised to pay 
the mortgage, can be held to bind the mortgagor, or the 
grantee of the other parts, so as to continue the vitality of 
the mortgage against the other grantees, or the personal 
liability of the mortgagor? Surely they are not in any 
respect agents of each other, or authorized to bind each 
other by acts or admissions. The same principle has been 
recognized in similar cases, for instance, part pay- 
ment by a debtor, or surety, or by one of several joint 
debtors, after the debt is barred, is generally held not to 
remove the bar as to any other than the one paying. Part 
payments by the mortgagor, after conveying to another 
with notice thereof to the mortgagee, ought not even to 
suspend the bar against the grantee, much less remove it 

when the full period of the statute has run before the pay- 
ment.^2 

// Purchaser under a Void Foreclosure Is in Possession. 
No statute of limitations runs against a mortgagee, or pur- 
chaser in possession and claiming title ; but, the mortgagor, 
or those claiming under him, must sue to redeem, or they 
will in time be barred. 

82 Damon v. Laque, 17 Wash. 573, 50 Pac. 485, 61 Am. St Bep. 927; 
Cottrell V. Shepherd, 86 Wis. 649, 67 N. W. 983, 39 Am. St Rep. 919. 
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This is well illustrated by a case in which Benton gave 
a mortgage to Chaffee in 1857, resided on the land till 1866, 
and his family till 1876, when the wife of Benton yielded 
possession to Conant, claiming as purchaser under a void 
sale by virtue of a power of sale contained in the mortgage, 
and suit was brought against them by the grantees of Chaf- 
fee. The plaintiffs were allowed to recover, the court 
saying: 

**The principal questions in this case are, what consti- 
tutes *a mortgagee in possession', and what are his rights T 
The only logical rule is that to constitute *a mort- 
gagee in possession' the mortgagee must be in possession 
by reason of the agreement, or consent, of the mortgagor, 
or his assigns, that he have the possession under the mort- 
gage, and because of it. The right to take possession under 
his mortgage being taken away, nothing remains but to 
foreclose, or else make some arrangement for his better 
security with the owner of the fee. Having no right to 
take possession under his mortgage, the mortgagee can 
get none, except by the agreement, or assent, of the one 
who owns that right. This of course, need not necessarily 
be express ; it may be implied from circumstances. Where 
the mortgagor expressly abandoned possession, his assent 
that the mortgagee might go into possession under his 
mortgage might well be implied, especially when he allows 
him to remain in possession for a considerable length of 
time without objection. But, after all, the assent, express 
or implied, of the mortgagor, that the mortgagee may take 
possession under, or because of his mortgage, is of the 
essence of *a mortgagee in possession'. This assent is con- 
clusively proved in the present case. Benton, by his per- 
manent removal from the State, abandoned all personal 
occupancy, or possession; Conant demanded the posses- 
sion from Mrs. Benton under his mortgage, or by virtue of 
rights, supposed to have been acquired under its fore- 
closure; she surrendered possession in pursuance of that 
demand, knowing, as she herself testifies, that Conant was 
coming in under the mortgage, and that her husband knew 
it too ; and, after this entry the Conants, and those claim- 
ing under them, were allowed to remain in possession over 
ten years without objection, or assertion, of any right in 
themselves by the mortgagors, or any one claiming under 
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them. The fact that Conant claimed the right to the pos- 
session tmder his foreclosure, and threatened legal pro- 
ceedings to obtain it, and that Mrs. Benton may, at that 
time, have supposed that he had that right, does not alter 
the legal aspect of the case, or render Mrs. Benton's act 
any the less a voluntary surrender of the possession to 
Conant as mortgagee. Mrs. Conant and those claiming 
under her, have, therefore, the rights of * mortgagees in 
possession'. The right to foreclosure, and the right to re- 
deem, being reciprocal and commensurable, the time within 
which an action to redeem must be brought, is, in analogy to 
the statute luniting the time for commencing an action to 

foreclose, ten years While, perhaps, we have never 

distinctly so held, yet the necessary and logical result of 
our decisions is that, where the holder of the mortgage has 
gone into possession as ^mortgagee in possession', and so 
remains (the mortgage being unpaid) until the right of 
action to redeem is barred, he becomes vested with an ab- 
solute legal title to the mortgaged premises The 

Conants, or those under them, having done nothing indicat- 
ing an intention to abandon the possession, or restore it to 
the mortgagors, and the latter not having re-entered or 
asserted any right to do so within ten years, we do not 
think that the mere fact that the mortgagees have tempor- 
arily omitted actually to occupy the premises, would have 
the effect of restoring the possession to the mortgagors, 
or in any manner affect the rights of the plaintiffs as mort- 
gagees in possession." '® 

§ 66. Counterclaims as Defense to Foreclosure in Equity. 
In the absence of statute, the chancellor has considerable 
discretion as to whether he will permit counterclaims to 
be litigated as defense to foreclosure ; but, as a general rule 
such claims will be allowed whenever justice and equity 
requite it, unless it appears that the foreclosure will be 
unduly embarrassed thereby with no advantage to the 
defendant. Generally, any counterclaim will be allowed on 
which defendant might recover in an action against the 
complainant; whether arising out of the same transaction, 
as under a purchase-money mortgage that there was fraud 
in misrepresenting the cost, value, situation, etc., of the 

88 Rogers V. Benton, 39 Minn. 39, 38 N. W. 765, 12 Am. St. Bep. 613. 
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land, a breach of the mortgagee's covenant as to quantity 
of land conveyed, or his covenant against incumbrances, 
in that the land was subject to liens, mortgage, taxes, ease- 
ments, judgments against the mortgagee, etc., whether the 
mortgagor has yet removed them or not, and, whether they 
were liquidated or unliquidated; or though the items 
arise out of a wholly independent transaction, as that the 
mortgagee has boarded with the mortgagor, or bought 
goods of him, or collected money for him, or had been 
tenant of the mortgaged premises, and was indebted to the 
mortgagor on account thereof. 

In a few States, counterclaims are not allowed in fore- 
closure proceedings, unless they are liquidated in amount 
and arise out of the same transaction,^^ and unless it is 
made to appear that the mortgagee is insolvent, so that 
if he collects the mortgage the mortgagor will be without 
remedy.^** But, even in these States, failure of considera- 
tion for the mortgage, in whole, or in part, because the 
mortgagor did not get what the mortgage was given for, 
or has lost, or was liable to lose it on a paramount claim, 
or that the mortgage has been paid in whole or in part, 
may be pleaded in defense of a foreclosure suit ; for these 
are defenses, as distinguished from cross demands; and 
such payment, or failure of consideration, may be pleaded 
against the assignee of the mortgage as well as against the 
mortgage unless the mortgage was given to secure a nego- 
tiable note of which the assignee is a bona fide purchaser 
before maturity; even in this case, it is quite generally 
held, that the mortgage does not partake of the negotiable 
quality of the note. The grantee of the mortgagor may also 
set off any demands he had against the mortgagee, or the 
party foreclosing, with the exception above indicated, when 
the mortgage is held to partake of the negotiability of the 

»< Sears v. Martin, 22 Ore. 311, 29 Pac. 899; McMichael v. Webster, 57 N. J. 
Eq. 295, 41 Atl. 714, 73 Am. St. Kep. 630— allowing for waste and fraud in 
same matter. 

«8 Smith V. Billings, 170 m. 543, 49 N. E. 212, holding that an eqnitable 
demand could not be set off, though the mortgaged land was the mortgagor's 
homestead, there being no showing that the mortgagee was insolvent 
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note. Demands due to, or from, the real party in interest, 
may be set off though his name does not appear in the 
proceedings. A purchaser of mortgaged property, who has 
assumed and agreed to pay the mortgage, may show that 
he has a counterclaim against the mortgagee, and that the 
assignment of the note to the complainant by the mort- 
gagee was made for the purpose of avoiding that setoff, 
and is merely colorable; and, this being found, the setoff 
will be allowed. Any person liable to pay the debt, or whose 
property is liable to be taken under the mortgage, is enti- 
tled to setoff; but one who has parted with all his interest 
in the property, and never assumed, or has been released 
from all personal liability, has no standing to urge a 
8etoff.3« 

§ 67. Decree on Foreclosure. The terms of the decree 
depend largely on the peculiar nature of the case and the 
local practice. Ordinarily, it includes costs to the mort- 
gagee, if he prevail, including the special attorney fee pro- 
vided for in the mortgage, if reasonable, though there ai'e 
some States in which it is held that a provision for attorney 
fees on foreclosure is void. If the mortgage, or note, speci- 
fied such payment, the decree may be for payment in gold. 
If the mortgagor were personally liable on the note, the 
decree should include an award — in favor of the mort- 
gagee, or his assignee — of a personal decree for the pay- 
ment of any amount remaining unpaid by the proceeds of 
the mortgaged premises, and that execution may issue 
therefor. This is on the principle that when a court of 
chancery takes jurisdiction of any matter, it will give full 
and complete relief, and will not send a party to another 
court to obtain the rest that is due him. But, under the 
statutes in some of the States, no decree can be given for 
any deficiency, and a new action after foreclosure must be 
prosecuted therefor. The decree also fixes the relative 
priorities of the parties in the distribution of the fund. 

§ 68. Who May Redeem and How Enforce Right. The 
right to redeem is an inseparable incident to every mort- 
al National Fire Ins. Co. v. McKay, 21 N. Y. 191. 
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gage, and this principle induced the adoption of the maxini, 
**once a mortgage always a mortgage'*, denying the power 
of the mortgagor to contract, that in any event, he should 
not have the right to redemption on default. This right to 
redeem exists, not only in favor of the mortgagor, but in 
favor of all persons claiming under him whose interests 
would be prejudiced by the foreclosure. One claiming 
through an adverse title has no such right. Bedemption 
may be claimed by the mortgagor, his heir, his grantee, his 
devisee, his execution creditor, who has made levy on the 
land, his judgment creditor, if the judgment be a lien on 
the land, or anyone holding a subsequent mortgage or lien. 
One need not be interested in the whole mortgaged prop- 
erty to be entitled to redeem, but he can only redeem the 
whole mortgage ; the mortgagee cannot be required to take 
such part of his debt as is represented by tiie part pur- 
chased by the person seeking to redeem. If the mortgage 
be in the form of an absolute deed, the right to redeem 
exists as soon as it is shown, to the satisfaction of the 
court, that it was really given as security. An assignee of 
the equity of redemption may redeem, though he paid little 
or nothing for the equity. An executor, or administrator, 
having right to resort to the land may redeem. A guardian 
of an infant or insane person may redeem if his ward 
acquire an interest in the premises by devise, descent, or 
otherwise. A part owner, as tenant in common, may redeem 
though he has only an imdivided interest, but he cannot 
hold to the exclusion of the other co-tenants. They are enti- 
tled to share the benefits of the redemption on contributing 
to the cost thereof, in their several proportions. A tenant 
for years may redeem to protect his term, though he took 
his lease after the mortgage was given, and a release by 
the mortgagor would not conclude the tenant from redeem- 
ing. If the mortgagor be not personally liable in the debt, 
and he has sold his interest in the property, he may not 
redeem. Likewise, if a second mortgagee has foreclosed, 
he has cut off the mortgagor's right to redeem. The right 
to redeem is enforced by bill in equity. 
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§ 69. When Right to Redeem is Barred. The mort- 
gagor may redeem until the sale on foreclosure has heen 
confirmed, and the decree enrolled ; or until the mortgagee, 
or purchaser at the sale, has been in possession and claim- 
ing adversely for the period of the statute of limitations 
on actions to recover land. J gave a mortgage to M to 
secure a loan; and, after default, sued to foreclose; a 
decree was entered, the property sold to R for M for less 
than the amount of the loan and interest; M's attorney, 
without his written authority, wrote J enclosing a blank 
deed of the property from J to M, saying, that if J would 
execute and return it, he might redeem at any time on 
paying interest, principal, and costs ; J accepted the offer, 
executed and returned the deed; M placed it on record; 
J tendered the amount of the loan, interest, and costs, 
less profits received by M nearly eight years later, and 
demanded a reconveyance; and, that being refused, sued 
for a reconveyance. M contended that the offer of his 
attorney was void, under the statute of frauds, because 
not authorized in writing; that the deed gave him absolute 
title, and that the offer to redeem was too late, because it 
should have been made within a reasonable time. 

The court held that the deed was an equitable mortgage 
because a security permitted a plaintiff to recover, and 
ordered a reconveyance, saying: 

**It is next argued that the right of redemption should 
have been exercised within a reasonable time after the 
execution of the deed, and, this action cannot be main- 
tained, inasmuch as no offer to redeem the premises from 
the equitable mortgage was made until eight years had 
elasped. No adjudicated case has been cited by the able 
and astute counsel for plaintiffs in error to sustain the 
proposition, nor, after diligent search, have we been able 
to find such authority. We are familiar with the general 
rule, laid down by Mr. Parsons and other writers on the 
law of contracts, quoted in the brief of counsel, 'that when 
no time is specified, it is a presumption of law the parties 
intended and agreed the thing would be done in a reason- 
able time\ But this doctrine cannot be invoked here. 
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Suppose a mortgage, in express term, as is usually the case, 
specified the time within which the debt secured thereby 
shall be paid, would the date thus stated fix the period in 
which the mortgagor would have the right to redeem? 
Certainly not. This court has held that a mortgagor may 
redeem at any time before there has been a confirmation 
on the sale. Doubtless, where, as in the case at bar, a deed, 
absolute on its face, was given and intended as a security 
for a debt, an action to have the deed declared as a mort- 
gage, and to redeem, will not lie after the right to fore- 
close is barred by the ten years statute of limitation. The 
rule is, the right to foreclose, and the right to redeem, are 
reciprocal. Therefore, an action to redeem may be brought 
at any time before the statutory bar of ten years is com- 
plete.'' »^ 

•T Morrow v. Jones, 41 Nob. 867, 60 N. W. 369. 
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FOBECLOSUBE BY SALE UNDEB FOWEB 

§ 70. Use and Validity of Sales by Virtue of Fower in 
Mortgage. The validity of a power of sale in a mortgage, 
and of a sale by virtue of it, by the mortgage after default, 
to obtain funds to satisfy the loan, as provided by the 
terms of the mortgage, was in doubt for some tim^ ; but it 
was finally established by the decisions of the English 
courts a little over a hundred years ago and such powers 
and sales by virtue of them, have generally, if not uni- 
versally, been held valid in this country wherever not 
regulated by statute.^ However, statutes have been en- 
acted in several of the States providing that no mortgage 
shall be foreclosed by virtue of any power of sale con- 
tained in any mortgage, or trust deed ; this includes Colo- 
rado, Idaho, Illinois, Iowa, Kansas, Kentucky, Minnesota, 
Nebraska, and probably other States; in several States 
where no statute forbids the use of such power of sale, 
such mortgages are not in common use, and the common 
method of foreclosure is in equity. In Virginia and West 
Virginia there are statutes expressly authorizing such 
sales — though no power be contained in the mortgage — 
and providing the method of proceeding. In several of 
the other States there are statutes providing how such 
sales, by virtue of the power contained in the mortgage, 
shall be conducted. For example, that no such sale shall 
be made till default; nor after suit on the debt till the 
suit be dismissed or execution thereon returned unsatis- 
fied; nor till notice of the sale has been published in some 
newspaper published in the county for so many weeks, 

1 See supra, { 8. CuUen v. Casey, 95 N. W. (Neb.) 605; Union M. L. I. v. 
Lovitt, 10 Neb. 302. 
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specifying the time and place of sale, the description of 
the property, the amount of the debt and interest, the name 
of the mortgagor and mortgagee; nor, except between 
nine in the morning and four in the afternoon, at the front 
door of the court house of the county where the land is 
situated; that the sale shall be at auction to the highest 
bidder; that it shall be made by the mortgagee, or by 
some officer named in the statute, who shall immediately 
execute a deed to the purchaser, reciting the time, place, 
and manner of sale, the price bid, the name of the pur- 
chaser, and shall be accompanied by a sworn copy of the 
notice of publication; that such sale can be made only 
in case the mortgage and all assignments of it shall have 
been duly recorded, etc. These statutes also usually pro- 
vide that the mortgagor, or his grantee, shall have the 
right to redeem from such sale at any time within a year, 
or so many months from the time the deed of the purchaser 
at such sale is recorded. 

Sale Must Be According to Terms of Statutes. The 
result of these statutes is, that whatever the terms of the 
mortgage may be, the sale must be made according to the 
terms of the statute, or it will not foreclose the mortgage 
nor operate otherwise than as an assignment of the 
mortgage. 

While the mortgagee may bind himself by terms which 
are greater than the statute require, the mortgagor cannot 
generally waive the protection of the statute nor authorize 
any foreclosure forbidden by law.^ This is in accord with 
the spirit of the court of chancery, which would not sustain 
any provision in the mortgage by which the debtor pur- 
ported to waive his equity of redemption or to bind himself 
not to exercise it, or not to exercise it except under certain 
specified terms. When the trust deed, or mortgage char- 
acter, appears on the face of the instrument, all persons 
claiming under it are bound to take notice of this charac- 
ter, and are bound to know the provisions of the statute, 
and that they cannot be waived. But if the deed appears 

2 Pierce v. Grimley, 77 Mich. 273, 43 N. W. 932. 
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on its face to be an absolute conveyance, it is a mortgage 
in the hands of any person having notice, actual or con- 
structive, that it is such; and, in the hands of innocent 
purchasers for value relying on the absolute form of the 
deed, who have actually paid the price before learning of 
the fact, it will be an absolute deed, and such purchasers 
will get good title.^ 

§71. Construction of the Power. The extent of the 
power and the manner of executing it depend on its terms 
and does not exceed the terms in the absence of statute. If 
the power is to be exercised in case of default, an attempt 
to exercise it before default will pass no title. If the power 
is to convey by deed sealed and witnessed, a simple writ- 
ing, or a deed not witnessed, is insufficient. The execu- 
tion must conform to the terms of the power. If the power 
is to the mortgagees, one of them cannot exercise it alone ; 
if to the mortgagee, it cannot be exercised by the assignee 
or executor of the donee of the power.* Therefore, it is 
usual to provide, that the power may be executed by the 
mortgagees, or any, or either of them, or by the survivors, 
or survivor of them, or by the mortgagee, or his assignee, 
assignees, executor, or administrator, or any of them ; and, 
in these cases, the assignee, executor, or administrator may 
execute the power because expressly authorized thereby. If 
the statute provides that the assignee or executor may 
exercise a power given to the mortgagee, still it is not the 
common-law power given to the mortgagee by the mortgage 
that the executor, or administrator, or assignee executes ; it 
is the power given him by the terms of the statute, a statu- 
tory power and not a common-law power that is exercised 
in that case by the assignee or executor. A common-law 
power to a corporation to convey on default of payment is 
void, because a power cannot be delegated, and a corpora- 
tion can act only through its agents ; but, if a mortgage be 
given to a corporation and in the mortgage is a power 
to the corporation or it assigns to sell on default, the 

a CuUen v. Casey, 95 N. W. (Neb.) 605. 
.4 Hussey v. Hill, 120 N. C. 312, 26 8. E. 919, 58 Am. St. Bep. 789. 
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assignee of the mortgage may sell on default by virtue of 
the power, though the corporation could not. No particu- 
lar form of words is necessary to create a power, nor to 
exercise it ; but, in the absence of statute, no title will pass 
by virtue of the power, unless the instrument which is 
intended to execute the power refers to the power, or in 
some other way purports to be made to exercise the power 
in question. 

§ 72. Revocation and Suspension of Powers. One who 
owns property has many powers to deal with that property 
by virtue of his ownership, the power to sell, lease, mort- 
gage, etc., as he chooses. These powers are inseparable 
from ownership, and by virtue of it. There is the mere 
attorney for another, who acts only by virtue of his power 
of attorney, and has no interest in the property whatever. 
When he conveys, by virtue of the power, the title passes, 
not from him (for he has none), but from the person giving 
the power. This is a mere, or naked power. Such powers 
are revokable at the will of the donor at any time, and are 
absolutely suspended by the donor losing legal capacity 
by insanity, or otherwise, and like all agencies are abso- 
lutely revoked by the death of the donor of the power. 
There are powers in trust, and powers coupled with a 
trust ; the first being merely a power given to another to 
deal with it as trustee ; and the power coupled with a trust, 
being the power that is given to one to whom land, or other 
property, is conveyed in trust to deal with it as trustee, 
either in such a manner as the mere conveyance of it to 
him as trustee enables him to do, or additional powers 
conferred on him with the conveyance to him as trustee. 
Of this class of powers is the power to sell on default of 
payment that is often given to the trustee, in case of trust 
deed mortgages, where the trustee is expressly given active 
duties to perform, and discretion to exercise. If the trust 
deed mortgage gives no active duties nor discretion to the 
trustee, and he is empowered to sell on default of payment, 
that would seem to be a power coupled with a trust by rea- 
son of the active duty to sell; but, as it is otherwise dry and 
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passive, it may be argued that the trust has been executed, 
and so the trustee has no interest to which to couple the 
power. 

Power of Mortgagee to Sell Premises. The same ques- 
tion has been made in the case of simple mortgages giving 
the mortgagee power to sell the mortgaged premises on 
default of payment. While it was held that the mortgage 
was a conveyance of the estate and ownership of the land, 
there would seem to be no doubt that the power was a 
power coupled with an interest; but, when it came to be 
held that the mortgage conveyed no estate or title to the 
land, and merely created a lien for the security of a debt, 
it came to be doubted whether the mortgagee has a power 
coupled with an interest, or a mere power. 

The importance and significance of the distinction lies in 
the fact that if it be a mere power, it is revokable at the 
will of the mortgagor, and is suspended by his legal capacity 
by virtue of insanity or other cause, and is absolutely re- 
voked by his death ; whereas, if the power to the trustee in 
a trust deed mortgage is a power coupled with a trust, and 
the power of sale to the mortgagee on default in a simple 
mortgage, is a power coupled with an interest, the power, 
in either case, is irrevocable, and is not suspended by the 
insanity of the donor of the power, nor revoked by his 
death. Where it is held that a mortgage conveys no estate 
to the mortgagee it has been held in a number of States 
that the power is not sujfficiently a power coupled with an 
interest, but that it is revoked by the death of the mort- 
gagor and suspended by his insanity. On the other hand, 
even these courts do not go to the logical conclusion that 
it may be revoked by the mortgagor at any time; and, it 
is held everywhere, that if the mortgage conveys title to 
the mortgagee, the power of sale in the mortgage is a power 
coupled with an interest, irrevocable, and not suspended 
by the insanity of the mortgagor. Where the mortgage is 
not treated as a conveyance of the legal title to the land for 
most purposes, it is generally held that a power of sale on 
default given to the mortgagee, or trustee, is a power 
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coupled with an interest or a trust; cannot be revoked by 
the mortgagor ; is not revoked by his death ; and is not sus- 
pended by his insanity.** 

§ 73. Enjoining Sale under Power. Sale under a power 
in a mortgage will not be enjoined by a court of chancery 
merely on the ground that it is bearing hard on the mort- 
gagor, in the absence of any showing that the mortgagee 
is exceeding his legal rights, or using the power for pur- 
poses of oppression, as, that times are hard, business de- 
pressed, wet season on, etc., nor even though the debt be 
outlawed if it be not paid, since one coming into equity 
must do equity, which would be to pay,^ and one who has 
authorized a mortgagee to sell in case of default; as an 
inducement to obtain the loan, has no standing to prevent 
him using the power when the proposed occasion for doing 
so arrives. But, if the debt secured is unliquidated, so that 
foreclosure by advertisement and sale under the power is 
inappropriate without suit to ascertain the amount; or if 
the debt has been paid, or tendered, or is disputed, and the 
mortgagor offers to pay whatever the court may find to be 
due, if anything; or if the mortgagee is seeking to foreclose 
without fulfilling the preliminary requirements of the mort- 
gage and the statute, as to advertisement, recording the 
mortgage, etc.; or if the mortgagor has filed a bill to 
redeem in any of these cases, sale under the power will be 
enjoined. 

In one case the court granting the injunction said : 

8 Muth V. Goddard, 28 Mont. 237, 72 Pac. 621, 98 Am. St. Kep. 553. The 
leading esse in America on the distinction between a power coupled with an 
interest, and a mere power is Hunt v. Bousmanier, 8 Wheaton (25 U. 8.) 174. 
**Our blended system of law and equity makes a mortgage what it, in fact, 
is in practice, notwithstanding the formal rules of law. Neither this court 
nor our code has said that the mortgagee has no interest. The language is 'it 
passes no title. ' This was true in equity in England, and yet a mortgagee was 
constantly recognized as having an interest, and an interest too, in the land. 
So far as that interest was concerned, he was treated as a purchaser and not 
as a general creditor, even by judgment. . . . We see nothing in the decla- 
ration of the code that the mortgage is only a security, that negatives the 
idea that a power to sell in a mortgage, is a power coupled with an interest." 
Galloway v. People's Bank, 54 Ga. 441. 

« House V. Carr, 186 N. Y. 453, 78 N. E. 171. 
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** Appellees seek by bill the redemption of the mortgage 
by compelling McCalley to accept the amount tendered in 
satisfaction thereof, and to restrain a sale of the land 
under the power of sale contained in the mortgage. While 
the courts of equity are reluctant to interfere with the 
legal rights of a mortgagee, and exercise with care and cau- 
tion the jurisdiction to restrain the execution of a power of 
sale in a mortgage, yet they will interfere to enjoin pro- 
ceedings under the power, when it clearly appears, that the 
collection of the debt would be against good conscience; 
and the execution of the power would invoke irreparable 
injury; or, when the mortgagee is proceeding in an im- 
proper or oppressive manner; or, is perverting the power 
from its legitimate purpose. We do not understand from 
the bill that the tender of the amount due, and its refusal, 
are the only facts upon which the interference of the court 
by injunction is asked. If its averments be true, McCalley, 
in July, 1888, filed his bill in chancery (after the tender 
had been twice made), for the foreclosure of the mortgage 
and sale of the land, and, after answers had been filed and 
testimony taken, he dismissed the bill, without prejudice, in 
March, 1889, and advertised the land for sale under the 
power in the mortgage on July 22, 1889. Though he had 
the legal right to abandon one remedy and adopt another, 
such conduct naturally suggests the inquiry. Why did he 
dismiss his bill after electing to proceed in equity, when 
the case was ready for hearing, and the amount due upon 
the mortgage could have been speedily ascertained, and 
resort to the exercise of the power of sale, which would 
reasonably produce litigation? The inquiry is answered 
by the allegations of the bill that his purpose was to coerce 
the payment of another claim preferred against Mrs. Otey, 
on which suit was pending, her liability for which is^ de- 
nied ; and, that when the tender was made the second time, 
he expressed his determination not to accept it, unless such 

other claim was also paid The allegations of the bill, 

defendant not having filed an answer denying them, justi- 
fied the court in retaining the injunction. No injury can 
result to the mortgagee, and complainants might suffer 
irreparable injuries if a sale under the power were per- 
mitted, and the property purchased by a stranger. '* ^ 

§ 74. Notice of Sale. In the absence of provision in the 

T McCalley v. Otey, 90 Ala. 302, 8 South. 157. 
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mortgage, or in the statutes, requiring that notice of the 
sale by virtue of the power be given to the mortgagor, or 
his assigns, or to the public, no such notice is necessary to 
a valid exercise of the power, and a sale made privately 
by virtue of the power is valid and binding, in the absence 
of actual intent to cheat and defraud. But, since the best 
price is not liable to be obtained by such a private sale, 
and mortgagors are liable to suppose that such a notice will 
be given, or is essential, and so omit requirement for it in 
the mortgage, it is commonly required by statute that notice 
shall be given in such a manner. Whether the notice is 
required by the instrument creating the power, or by the 
statutes, any attempt to exercise the power without giving 
both the statutory notice and that required in the instru- 
ment, will be futile and convey no title, since compliance 
with the terms of the power and the law are essential pre- 
requisites to a valid exercise of the power. But a mere 
promise by the mortgagee made to the mortgagor after the 
mortgage is executed, not to sell without notice to him, 
would be void unless supported by a sufficient considera- 
tion, and even in that case, would seem to be merely a 
covenant entitling the mortgagor to recover damages for 
the breach of it, and in no way essential to a valid exercise 
of the power. 

A notice of a different sort, for a shorter time, before 
default, or only to part of the persons required by the deed, 
or the law to be notified, or not fairly complying with all 
the requirements, would be of no avail. It would be use- 
less to dilate on the form or requisites of the notice, since 
that depends wholly on the terms of the particular instru- 
ment and the law of the place where the land lies, to which 
the reader is referred. 

§ 75. Sale in Parcels. A power to sell, given by will, 
or deed, is not exhausted by one attempt to sell a part, or 
all, and may be exercised from time to time till a valid 
exercise of it has been made as to all the property subject 
to the power; such is the law as to powers of sale in a 
mortgage not restricted by its terms to one act, and un- 
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affected by statute;® and, if the attempt to exercise the 
power is ineffective because not properly complying to the 
terms of the power, that does not suspend the power nor 
prevent a proper exercise of it except in so far as equities 
in favor of the party purchasing at the first sale entitle 
him to be reimbursed. The same rules would seem to apply 
to statutory powers of sale; but, the decisions are not 
entirely in harmony, and the difference is probably due in 
large measure to the different terms of the statutes. Li 
some States, it is held in absence of statute, that sales by 
virtue of a statutory power should be in parcels whenever 
that would be to the advantage of the mortgagor by being 
likely to produce a larger price ; in a number of the States, 
there is a statute requiring the sale to be made in parcels 
whenever the property consists of distinct tracts. Li the 
absence of statute, a vendee of a portion of the mortgaged 
land, is entitled, by seasonable application to a court of 
chancery, to have the mortgagee ordered to sell in parcels, 
exposing for sale first, the part remaining in the hands of 
the mortgagor, or last sold by him, and, proceeding in the 
inverse order of alienation till enough has been sold to 
satisfy the mortgage. But if this is not done, the mort- 
gagee is not bound to sell in parcels, and even under a 
statute providing that when the land consists of distinct 
tracts, it shall be sold in parcels; an action by a vendee of 
a part to have a sale in bulk set aside for failure to sell in 
parcels, and first the part not sold him, was held not main- 
tainable ; the plaintiff should have sued to obtain an order 
commanding sale in parcels.® Where the land is, in fact, 
distinct tracts and so mortgaged, it has been held in several 
States that sale of the whole in bulk is not void even against 
the mortgagor under statutes commanding sale in parcels in 
such cases ; but that the sale is only voidable at the suit of 
the mortgagor; the reason for this view is, that the right 
of the mortgagor to insist that the sale be vacated and a 
sale made in parcels as the law requires — ^in case he is 

8 Shields v. Fyer, 86 Tenn. 41, 6 S. W. 439. 
• Clark V. Kraker, 51 Minn. 444, 53 N. W. 706. 
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prejudiced thereby — gives him ample protection; and to 
hold sales in bulk void, would have disastrous consequences 
without any good. Since it would often be diflScult to deter- 
mine whether the land was parcels, or one piece, within 
the meaning of the statute, it would often be a fact not 
capable of determination from the records alone, and would 
involve titles in uncertain and disputable testimony, and 
prevent the land in such cases selling for more than a frac- 
tion of its value, because of the doubt as to the validity of 
the sale, and thus defeat the very object of the statute.^** 

On the other hand, it is held in some States that the stat- 
ute is imperative, and that a sale in bulk is absolutely void 
if the land has been converted into parcels by the mort- 
gagee releasing a piece in the middle, though it was one 
tract at the time the mortgage was given." Whenever land 
is sold in parcels imder a statutory power, or power in the 
mortgage, the power is exhausted as soon as enough has 
been sold to satisfy the debt, interest, and costs. 

§ 76. Conduct of the Sale. The mortgagee, his assignee, 
or representative, the officer, trustee, or other person mak- 
ing the sale, is bound to act with the utmost good faith 
and fairness, having equal regard to the interests of the 
debtor and creditor, and to adopt all reasonable means to 
obtain the best price for the property; but, no general rule 
can be laid down on the subject beyond the regulations 
contained in the instrument creating the power and the 
statutes of the State where the land lies. One executing 
such a power cannot shelter himself behind a mere literal 
compliance with the terms of the power and the require- 
ments of the statutes. He is bound, in addition, to exercise 
reasonable diligence and absolute good faith.^* 

How Sale Must Be Conducted. Where the law requires 
the sale to be conducted by some responsible public officer, 
it is probably true, that the sale must be conducted in per- 

10 Willard v. Finnegan, 42 Minn. 476, 44 N. W. 985. 
" Dtinn V. Piflh, 46 Mich. 312, 9 N. W. 429. 

12 Babcock v. Wells, 25 E. I. 23, 54 Atl. 599, 105 Am. St. Eep. 648; Givens ▼. 
McCray, 196 Mo. 306, 93 &. W. 374, 113 Am. St. Bep. 736. 
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son by the officer, or some duly constituted legal deputy, 
and cannot be made by an auctioneer in the absence of the 
officer, though there is no doubt that he might well employ 
an auctioneer to cry off the property in his presence. On 
the other hand, the more generally accepted rule is, that 
where the sale is made by the mortgagor, his assignee, a 
trustee, or trustees under a trust deed, by virtue of a power 
contained in the mortgage or trust deed, the notice of sale 
may be prepared and given, and the property auctioned 
off by an agent of such mortgagee, assignee, or trustee, 
or by one of the trustees, though such agent is not appointed 
formally by any instrument in writing, and prepares and 
serves the notice, and conducts the sale in the absence of 
the mortgagee, assignee, or trustee, or one of the trustees 
acts in the absence of the other.^^ The actual conveyance 
must, of course, be made by the one possessing the power 
in all cases. The power cannot be delegated; but, as has 
been said before, notice of the sale, sale at auction, and 
such regulations are not essential to a valid exercise of the 
power unless they are made so by the term of the power, 
or by statute. 

Sale for Cash or on Time. When the power and the stat- 
ute are silent, as to whether the sale shall be for cash, or 
not, the mortgagee, or trustee, has the right to sell for 
cash in the absence of any showing that it causes deprecia- 
tion of the property, or deters persons from attending, or 
bidding, though it has been customary to allow time ;^* if 
one makes, or offers, a substantial deposit, sufficient to 
secure against loss, and this is refused, and spot cash for 
the whole amount, within a time which would not ordi- 
narily enable one having it to produce it at the place, is 
insisted on, the sale will be set aside if it appear that the 
person making the offer would have bid more than the 
property sold for.^*^ 

i» Smith V. Black, 115 IT. 8. 308, 6 Sup. Ct. 50; Palmer v. Young, 96 Ga. 
246, 22 S. E. 928, 51 Am. St. Bep. 136. Contra: Fuller v. O'Neil, 69 Tex. 
349, 6 S. W. 181. 

1* David V. Hess, 103 Mo. 31, 15 8. W. 324. 

IB Markey t. Langley, 92 XJ. 8. 154. 
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Secret Illegal Arrangement Voids Sale. Likewise, any 
secret arrangement with any of the bidders by which the 
party making the sale agrees to give him special privileges 
as to the time of producing or paying the amomit, will 
avoid the sale, for the mortgagee or trustee selling is 
bound to the utmost fairness, and to treat all alike.^^ But, 
if there be no such secret and partial agreement, the mere 
fact that the statute and mortgage require the sale to be 
for cash, and the trustee, or mortgagee, gives the purchaser 
a day to examine the title, or does not insist on receiving 
the whole amount the same day, or even takes the pur- 
chaser's note for part of the price, taking cash for the 
surplus due the mortgagor, will not avoid the sale.^^ Power 
to sell includes the power to adjourn the sale as many times 
as is necessary in order to get a fair price ; and it has been 
said to be the duty of the mortgage or trustee to adjourn, 
if the publication of notice of the sale has failed to bring 
out any real bidders ; on this ground, mortgagors have been 
permitted to redeem after the time for redemption has 
expired. 

Presence of Actual Bidders Essential to Sale. In grant- 
ing such redemption in one case, the court said : 

**A sale at auction necessarily involves the presence of 
one or more persons who are willing to buy. If the notices 
given fail to bring such, a power to sell at auction cannot 
be executed. If the mortgagee is not authorized to pur- 
chase, and no bidders are present, it is quite obvious that 
no sale can be made. If the only person present who will 
buy at all, will only offer a small part of the well-known 
value of the property, the conditions, which under the con- 
tract, are impliedly essential to the execution of the power, 
are wanting, and it is the duty of the mortgagee either to 
abandon his attempt to sell, or, to adjourn the sale until 
he can obtain the presence of bidders. Good faith and a 
reasonable regard for the interests of the mortgagor, will 
not permit him to make a sale when no one will offer a 
price which an owner could reasonably think of accepting, 
if he were obliged to sell the property at a day's notice 

i« Chas. Green E. E. Co. v. St. Louis M. H. B. Ck)., 196 Mo. 358, 93 S. W. HI. 
17 Atkinson v. Washington & J. College, 54 W. Va. 32, 46 S. E. 253. 
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for what it would bring Under such circumstances, 

he should do what a reasonable man would be expected to 
do to accomplish that result. A failure to do that, would 

be evidence of a want of good faith In the case at 

bar, there were no bidders present at the time and place 
appointed for the sale, and the sale was adjourned then, 
and several times afterwards; no one at any time being 
present except the auctioneer and an agent of the defend- 
ant, and no notice of any adjournment being given, except 

by proclamation at the time by the auctioneer No 

one but the auctioneer and the defendant's agent, so far 

as appears, knew of any adjournment We cannot 

infer that notice to the plaintiff and a reasonable effort to 
notify others would have failed to procure the attendance 
of bidders at the times fixed by the adjournments. '* ^® 

But in another case in which the mortgagee's agent was 
the only bidder at the sale, and the trustee sold to him for 
an inadequate price instead of adjourning the sale, the 
court refused to vacate the sale, saying, the objection that 
there was no competition was of no consequence, as the 
trustee could not compel bidders to attend and bid; and 
there being no collusion, it was merely the common case of 
sacrifice at a forced sale ; and the requirement in the deed 
that the sale should be to the highest bidder, did not mean 
that the sale would be illegal unless there were three or 
more bids.^® 

§ 77. Liability of Mortgagee or Trustee for Abuse of 
Power. A mortgagee who sells the mortgaged property 
upon a default of the mortgagor under the express terms 
of a power of sale contained in the mortgage, is bound to 
conduct the sale in such a manner as to produce the best 
price obtainable on such a sale. Failing in this, he is not 
protected by the clause of the mortgage giving him the 
right to sell upon default, but will have to account to the 
mortgagor for the actual, instead of the selling value, of 
the mortgaged property. This is not alone because of the 
supposed tort of the mortgagee, but because of the breach 
of the implied undertaking that he, as trustee for the mort- 
is Clark V. Simmons, 150 Mass. 357, 23 N. E. 108. 
i» Lothrop V. Tracy, 25 Col. 382, 51 Pac. 486, 65 Am. St. Eep. 229. 
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gagor, will apply to the mortgage debt the full and fair 
proceeds of the mortgaged property. While the test of 
such value is generally held to be the price realized at a 
duly advertised and fairly conducted sale, such presump- 
tion of fair value will not obtain where it appears that 
these conditions did not exist. This fact that the sale of 
a part, was not fairly advertised and conducted, may be 
used as a defense against a suit to recover the balance due, 
or to foreclose on and sell the balance, even in a State 
where counterclaims are not available in foreclosure suits, 
for the mortgagor is entitled to be credited with the fair 
value.2<* 

§ 78. Who May Purchase at the Sale. The law permits 
no trustee to purchase at his own sale unless he is expressly 
authorized by the power of sale, the statute, or the order 
of the court to do so; and, in this case, the trustee includes 
not only the trustee under a trust deed or order of court 
and the mortgagee, when he sells by virtue of power in the 
mortgage, but the attorneys and agents of either.^^ It is 
the trustee's duty as such to see that the sale is made at 
the best possible price, and it is the interest of the pur- 
chaser to buy at the least possible price. The trustee may 
be willing and glad to pay more than anyone else would, 
his bidding might vastly enhance the price obtamable at 
the sale, but the opportunity for fraud, and the temptation 
to depreciate the value are so great, that the law cannot 
afford to put the temptation in the way of the trustee. But, 
a sale to a trustee or mortgagee by his own auctioneer is 
not absolutely void, and can be complained of only by per- 
sons interested in the property to have it sold at the best 
price; as to all others the sale to the trustee is absolutely 
good. Even the mortgagor can avoid it in the absence of 
direct proof of fraud only by offering to redeem, and that 
must be done within a reasonable time after the sale was 
made, or if the sale was not openly to the trustees, but to 

20 Aultman ft Taylor Ck). v. Meade, 121 Ky. 241, 89 8. W. 137, 123 Am. St. 
Bep. 193. 

21 Dyer v. Shurtleff, 112 Mass. 165, 17 Am. Bep. 77. 
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another for him, then within a reasonable time after the 
mortgagor learns and obtains proof of the fact.^^ If the 
sale be made by the sheriff, as required by statute in case 
of sales under mortgages containiag a power of sale, or 
in case a trust deed mortgage if the sale be made by the 
trustee, there is no objection to the mortgagee purchasing 
at the sale ; and, if he be expressly authorized by the stat- 
ute, or by the terms of the mortgage, to buy at the sale, a 
sale made to him will not be set aside under any other cir- 
cumstances than it would if the sale had been to a stranger. 
The mortgagor may purchase at the sale but it will operate 
as a discharge in favor of purchasers under him so far as 
equity requires. The mortgagor's wife, grantee, and sub- 
sequent mortgagees, may purchase and take the mort- 
gagee's title free from the equity of redemption. 

22 Austm V. Stewart, 12a N. a 525, 36 8. £. 37, 
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